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EXECUTIVE DIRECTOR’S REPORT – LEGISLATIVE UPDATE AND FEDERAL
REGULATORY PROPOSALS

Today’s Item

Information ☒

Action ☒

Review and discuss legislation of interest and federal regulatory notices and provide staff
direction.
Summary of Previous/Future Actions (N/A)
California Legislative Calendar 2018


Aug 20-31 - Floor session only.



Aug 24 - Last day to amend bills on
the floor.



Aug 31 - Last day for legislature to
pass bills. Interim Recess begins
upon adjournment.



Sep 30 - Last day for Governor to
sign or veto bill.

Background
FGC staff has prepared a list of legislation that may affect FGC’s resources and workload (see
below); each description includes a brief synopsis and current bill status. This is an opportunity
for FGC to provide direction to staff concerning proposed legislation. At any meeting, FGC may
direct staff to provide information to or share concerns with bill authors. FGC members also
have the option to take positions on bills at the same meeting an update is provided. Staff has
included in this summary information about federal regulatory notices with proposed
regulations changes that may be of interest to FGC
Federal Legislation
Below is a list of federal bills that FGC has previously shown an interest in, or may be of
interest, and the status as of Jun 5, 2018.


S. 793 Shark Finning – Shark Fin Trade Elimination Act of 2017: Sen. Cory Booker (DNJ). Status: Senate - 05/18/2017 Committee on Commerce, Science, and
Transportation. Ordered to be reported with an amendment in the nature of a substitute
favorably. Summary: This bill makes it illegal to possess, buy, sell, or transport shark
fins or any product containing shark fins. A person may possess a shark fin that was
lawfully taken consistent with a license or permit under certain circumstances. Penalties
are imposed for violations under the Magnuson-Stevens Fishery Conservation and
Management Act. The maximum civil penalty for each violation shall be $100,000, or
the fair market value of the shark fins involved, whichever is greater.



H.R. 1456 – Shark Fin Sales Elimination Act of 2017: Rep. Edward Royce (R-CA).
Status: Introduced 03/09/2017; Referred to House Committee on Natural Resources;
3/20/17 referred to the Subcommittee on Water, Power and Oceans. Summary: This
bill makes it illegal to possess, buy, or sell shark fins or any product containing shark
fins. A person may possess a shark fin that was lawfully taken consistent with a license
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or permit under certain circumstances. Penalties are imposed for violations under the
Magnuson-Stevens Fishery Conservation and Management Act.


H.R. 200 – MSA Reauthorization – Strengthening Fishing Communities and Increasing
Flexibility in Fisheries Management Act: Rep. Don Young (R-AK). Status: Senate 07/12/2018 received in the Senate and read twice and referred to the Committee on
Commerce, Science, and Transportation. Summary: To amend the Magnuson-Stevens
Fishery Conservation and Management Act (MSA) to provide flexibility for fishery
managers and stability for fishermen, and for other purposes. This bill revises and
reauthorizes MSA through Fiscal Year 2022. Revisions are made to: (1) requirements
for fishery management plans for overfished fisheries; and (2) catch limit requirements,
including by authorizing regional fishery management councils to consider changes in
an ecosystem and the economic needs of the fishing communities when establishing
the limits. To distinguish between fish that are depleted due to fishing and those that are
depleted for other reasons, the term "depleted" replaces the term "overfished"
throughout the MSA. Fishery impact statements must analyze the impacts of proposed
actions in fishery management plans on the quality of the human environment. The
National Oceanic and Atmospheric Administration (NOAA) must publish a plan for
implementing the Cooperative Research and Management Program. The offshore
jurisdiction of Louisiana, Mississippi, and Alabama is extended from three miles to nine
miles for the recreational management of red snapper. The Gulf States Marine Fisheries
Commission must conduct all fishery stock assessments used for management
purposes by the Gulf of Mexico Fishery Management Council for the fisheries managed
under the Council's Reef Fish Management Plan. Any commercial catch share
allocation in a fishery in the Gulf of Mexico may only be traded by sale or lease within
the same commercial fishing sector. NOAA must develop a plan to conduct stock
assessments for all fish for which a fishery management plan is in effect under this bill.
Additionally, NOAA must develop guidelines that will incorporate data from private
entities into fishery management plans.

State Legislation


AB 1337 (Patterson) Fish and Game Commission: meetings and hearings: live
broadcast. Introduced: 5/15/2017. Status: Vetoed by the Governor. Consideration of
Governor's veto pending. Summary: Would require FGC to provide live video broadcast
on its Internet website of every FGC meeting or hearing that is open and public and
every meeting or hearing conducted by MRC, WRC, or TC that is open and public.



AB 1884 (Calderon) Food facilities: Single-use plastic straws. Status: Senate. Read
second time. Ordered to third reading. To Committee on Rules. for assignment.
Summary: Requires specified restaurants to provide plastic straws only upon request.
Specifically, this bill: (1) Prohibits a food facility, as specified, where food may be
consumed on the premises from providing single-use plastic straws to consumers
unless requested by the consumer. (2) Specifies that the first and second violation shall
result in a warning, and any subsequent violations shall constitute an infraction
punishable by a fine of $25 for each day of the violation, not to exceed $300 annually.
(3) Specifies that no reimbursement is required for costs incurred by a local agency or
school district because this bill creates a new crime or infraction.
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AB 2369 (Fletcher) Fishing: Marine protected areas: violations. Status: 8/7/2018-In
Assembly. Concurrence in Senate amendments pending. May be considered on or after
Aug 9, 2018 pursuant to Assembly Rule 77. Summary: This bill would increase the
penalty for unlawfully taking a fish for commercial purposes within a marine protected
area to the penalties established for a person who holds a commercial fishing license or
a commercial passenger fishing boat license. The bill would also require a person’s
commercial fishing license or commercial passenger fishing boat license, as applicable,
to be revoked if the person is convicted of a second violation of this provision. By
changing the penalty for this crime, this bill would impose a state-mandated local
program.



AB 2805 (Bigalow) Wild pigs. Status: Status: 8/6/2018 - In committee: Referred to
Appropriations Suspense File. Summary: This bill would revise multiple code provisions
applicable to wild pigs to, among other things, change the designation, expand the
definition, switch from wild pig tags to a wild pig validation, and eliminate the
requirement to obtain a depredation permit and instead add provisions for take pursuant
to regulations adopted by FGC. The bill also authorizes California Department of Food
and Agriculture to adopt regulations to require marking of swine that meet the new
definition of a wild pig. Because a violation of the new provisions would be a crime, this
bill would impose a state-mandated local program.



SB 187 (Berryhill) Sport fishing licenses: duration. Introduced: 1/25/2017. 9/1/2017failed deadline pursuant to Rule 61(a)(12). (Last location was Appropriations. Suspense
File on 7/19/2017) Summary: Would require a resident or a nonresident, 16 years of
age or older, upon payment of a specified fee, to be issued a sport fishing license for
the period of 12 consecutive months beginning on the date specified on the license,
instead of for the period of a calendar year, or the remainder thereof. The bill would
require FGC to include, among the costs required to be recovered by an adjustment of
the fee amount, transition costs related to the new licensing period.



SB 234 (Berryhill) Fishing: local regulation: report. Status: 9/1/2017 - failed deadline
pursuant to Rule 61(a)(12). (Last location was Appropriations. Suspense File on
7/19/2017) Summary: Would require FGC to undertake a survey and evaluation of local
ordinances that regulate fishing and to submit the survey and evaluation to the
legislature in a report by Dec 31, 2018.



SB 1017 (Allen) Commercial fishing: drift gill net shark and swordfish fishery (20172018) Drift Gillnets: Status: 8/8/2018 - Aug 8, 2018 set for first hearing. Placed on
Suspense File. Summary: establishes policies for phasing out the drift gill net shark and
swordfish fishery, including a voluntary fishing permit buy-out program, a significant
increase in landing fees, and hard caps on take of each species.



SB 1309 (McGuire) Fishing: Fisheries omnibus bill of 2018. Introduced: 2/16/2017.
Last amend: 4/9/2018. Status: 8/6/2018 - From committee with author's amendments.
Read second time and amended. Re-referred to Committee on Appropriations.
Summary: Makes Salmon Stamp revisions. Permits taking of anchovies in Humboldt
Bay between May 1 and Dec 1 without restrictions on area or use, with a 60-ton limit on
the total per year. Would delete provisions regarding inspection and notification of bait
operations. Authorizes the director, on an emergency basis, to close Dungeness crab
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season in any waters due to whale entanglements or reopen season in those waters if
the risk of whale entanglements has abated. Authorizes FGC to consider a request to
transfer a California halibut trawl vessel permit to another vessel, as provided.
Designates two additional areas of ocean waters as California halibut trawl grounds,
one in Monterey Bay, and one offshore of Port San Luis. Trawl gear may only be
deployed in those areas between sunrise and sunset. Requires DFW to implement
regulations requiring all traps and buoys to include standardized gear marking and clear
identification of ownership.
Federal Regulatory Notices
On Jul 25, 2018, the U.S. Fish and Wildlife Service (USFWS) and NOAA's National Marine
Fisheries Service (NMFS) published three proposed rules to change regulations (exhibits 2 - 4)
interpreting and implementing the federal Endangered Species Act (ESA). Each rule affects an
important aspect of how USFWS and NMFS manage their responsibilities under the ESA and
how other federal agencies comply with the ESA.
Broadly, the ESA provides protections for threatened and endangered species, but the level
and degree of protection given to each species depends on how the ESA is interpreted and
applied through its regulations. The regulations contain detailed definitions and the steps that
FWS and NMFS and other collaborating agencies need to take to apply the protections in the
ESA to species and their habitats.
Given FGC’s role in designating endangered and threatened species under the California
Endangered Species Act, Exhibit 5 outlines key themes that letters from FGC could address
regarding the proposed changes.
Significant Public Comments (N/A)
Recommendation
FGC staff: Approve delegating authority for the executive director to work with select
commissioners to finalize comment letters regarding proposed rule changes to the ESA by Sep
24 based on the themes presented in Exhibit 5.
Exhibits
1. DFW legislative update, dated Aug 9, 2018
2. Federal Register notice: Revision of the Regulations for Listing Species and
Designating Critical Habitat – Docket Number: FWS-HQ-ES-2018-0006
3. Federal Register notice: Revision of the Regulations for Prohibitions to Threatened
Wildlife and Plants – Docket Number: FWS-HQ-ES-2018-0007
4. Federal Register notice: Revision of Regulations for Interagency Cooperation – Docket
Number: FWS-HQ-ES-2018-0009
5. Key themes regarding proposed changes to the ESA
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Motion/Direction (N/A)
Moved by __________ and seconded by __________ that the Commission approves
delegating authority to its executive director to finalize a letter based on themes discussed
today addressing proposed changes to the federal Endangered Species Act as published in
the Federal Register.
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Department of Fish & Wildlife
Legislative Report
August 2018
(as of August 9, 2018)

AB 424

(McCarty D) Possession of a firearm in a school zone.
Introduced: 2/9/2017
Last Amend: 8/30/2017
Status: 10/14/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 779,
Statutes of 2017.
Location: 10/14/2017-A. CHAPTERED
Summary: Would delete the authority of a school district superintendent, his or her designee, or
equivalent school authority to provide written permission for a person to possess a firearm within a
school zone. By expanding the scope of a crime, the bill would create a state-mandated local
program. The bill would exempt from that crime the activities of a program involving shooting sports or
activities that are sanctioned by a school, school district, college, university, or other governing body
of the institution, as specified, and the activities of a certified hunter education program, as specified.
The bill would make other conforming changes to related provisions.

AB 425

(Caballero D) Timber harvesting plans: exemptions: temporary roads.
Introduced: 2/9/2017
Last Amend: 4/4/2017
Status: 9/13/2017-Ordered to inactive file at the request of Senator Hertzberg.
Location: 9/13/2017-S. INACTIVE FILE
Summary: The Z`berg-Nejedly Forest Practices Act of 1973 authorizes the State Board of Forestry
and Fire Protection to exempt from some or all of those provisions of the act a person engaging in
specified forest management activities, including the cutting or removal of trees in compliance with
existing law relating to defensible space. In this regard, the act authorizes, until January 1, 2021, the
Forest Fire Prevention Pilot Project Exemption if specified conditions are met. This bill would expand
the exemption to allow the construction or reconstruction of temporary roads on slopes of 40% or less
if certain conditions are met, including that a registered professional forester designates temporary
road locations, landing locations, associated class III watercourse crossings, unstable areas, and
connected headwall swales, including convergent slopes, on specified maps.

AB 474

(Garcia, Eduardo D) Hazardous waste: spent brine solutions.
Introduced: 2/13/2017
Last Amend: 8/21/2017
Status: 10/15/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 840,
Statutes of 2017.
Location: 10/15/2017-A. CHAPTERED
Summary: Current law exempts from certain requirements of the Hazardous Waste Control Law
wastes from the extraction, beneficiation, or processing of ores and minerals that are not subject to
regulation under the federal Resource Conservation and Recovery Act of 1976, including spent brine
solutions used to produce geothermal energy that meet specified requirements. This bill would exempt
spent brine solutions that are byproducts of the treatment of groundwater to meet California drinking
water standards from those same requirements if certain conditions are met, including that the spent

brine solutions are transferred for dewatering via a closed piping system to lined surface
impoundments regulated by the California regional water quality control boards.
AB 510

(Quirk-Silva D) State property acquisition: West Coyote Hills project site: funding.
Introduced: 2/13/2017
Last Amend: 7/20/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/21/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Would require that the $15,000,000 appropriated in the Budget Act of 2017 for the
purposes of SB 714 of the 2017–18 Regular Session be deposited in the West Coyote Hills
Conservancy Program Account in the Coastal Trust Fund to be used for the purchase of specified
property and related projects. The bill would make findings and declarations regarding funding under
the bill for the Wildlife Conservation Board to open up, operate, and maintain the Robert E. Ward
Nature Preserve. The bill would state the intent of the Legislature in enacting this act to specify the
particular uses of the appropriated funds.

AB 521

(Frazier D) Hunting: elk tags: apprentice elk hunt tags: fees for residents.
Introduced: 2/13/2017
Last Amend: 6/26/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was N.R. & W. on
7/14/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Under current law, a hunting license grants the privilege to take birds and mammals.
Current law authorizes the Department of Fish and Wildlife to issue a tag that is required in addition to
a hunting license to take an elk. Current law sets the fee for an elk tag for a resident of the state at
$165, as adjusted annually pursuant to a specified index. This bill would reduce the fee for an elk tag
for a resident of the state to $100 and would prohibit the fee from being adjusted, except pursuant to
an analysis of the fee to ensure that the appropriate fee amount is charged and a recommendation to
the Legislature or the Fish and Game Commission that the fee be adjusted.

AB 661

(Mayes R) Magnesia Spring Ecological Reserve: Mirage Trail.
Introduced: 2/14/2017
Last Amend: 7/3/2017
Status: 9/27/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 315,
Statutes of 2017.
Location: 9/27/2017-A. CHAPTERED
Summary: Current law requires, until January 1, 2018, that the Mirage Trail within the Magnesia
Spring Ecological Reserve be open 9 months of the year during the months of May to January,
inclusive, and closed for 3 months during the months of February to April, inclusive, to recreational
hiking if the Fish and Game Commission determines that specified conditions relating to providing
funding and ensuring the proper use and monitoring of the reserve are met. This bill would require the
commission, beginning January 1, 2020, and by January 1 every 2 years thereafter, at a public
hearing, to assess compliance with the requirements of those provisions and post its findings and any
recommendations on its Internet Web site.

AB 707

(Aguiar-Curry D) Clear Lake.
Introduced: 2/15/2017
Last Amend: 7/3/2017
Status: 10/15/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 842,
Statutes of 2017.
Location: 10/15/2017-A. CHAPTERED
Summary: Would establish in the Natural Resources Agency, the Blue Ribbon Committee for the
Rehabilitation of Clear Lake. The bill would require the committee to consist of specified persons,

including the Secretary of the Natural Resources Agency, or his or her designee. The bill would
require the committee to meet quarterly for the purposes of discussion, reviewing research, planning,
and providing oversight regarding the health of Clear Lake. The bill would require the committee to
hold 2 meetings per year in the County of Lake.
AB 718

(Frazier D) Mosquito abatement and vector control districts: managed wetland habitat:
memoranda of understanding.
Introduced: 2/15/2017
Last Amend: 9/8/2017
Status: 10/3/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 446,
Statutes of 2017.
Location: 10/3/2017-A. CHAPTERED
Summary: Current law provides for the formation of mosquito abatement and vector control districts,
and prescribes the powers, functions, and duties of those districts, as specified. This bill would
authorize a private landowner whose property includes managed wetland habitat, as defined, located
within the boundaries of a district and meets other criteria to initiate the opportunity to enter into a
memorandum of understanding with the district to establish a process to implement best management
practices with regard to the managed wetland habitat.

AB 816

(Kiley R) California Environmental Protection Agency: Natural Resources Agency: Web casts
of public meetings and workshops.
Introduced: 2/15/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/21/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Would require that each department, board, and commission of the Natural Resources
Agency, except as specified, and each department, board, and office of the California Environmental
Protection Agency Web cast all onsite public meetings, in a manner that enables listeners and viewers
to ask questions and provide public comment by telephone or electronic communication
commensurate with those attending the meeting. The bill would require the agencies to make the
recording of a Web cast available online for no less than 3 years for subsequent viewing by interested
members of the public.

AB 931

(Weber D) Criminal procedure: use of force by peace officers.
Introduced: 2/16/2017
Last Amend: 6/26/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law authorizes a peace officer to make an arrest pursuant to a warrant or based
upon probable cause, as specified.This bill would, notwithstanding that provision, require peace
officers to attempt to control an incident by using time, distance, communications, and available
resources in an effort to deescalate a situation whenever it is safe and reasonable to do so.

AB 986

(Gallagher R) Hunting and sport fishing licenses: sport fishing license duration: reduction in
license fees for veterans.
Introduced: 2/16/2017
Last Amend: 6/13/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law requires a resident or a nonresident, 16 years of age or older, upon payment
of a specified fee, to be issued a sport fishing license for the period of a calendar year, or, if issued
after the beginning of the year, for the remainder thereof. Current law also requires the issuance of
shorter term licenses upon payment of a specified lesser fee. This bill, in addition to sport fishing
licenses for the periods specified above, would require a sport fishing license to be issued to a

resident or nonresident for the period of 12 consecutive months, upon payment of a fee that is equal
to 130% of the fees for issuance of resident or nonresident calendar-year licenses, as applicable
AB 1000

(Friedman D) Water conveyance: use of facility with unused capacity.
Introduced: 2/16/2017
Last Amend: 7/3/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/28/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Current law prohibits the state or a regional or local public agency from denying a bona
fide transferor of water from using a water conveyance facility that has unused capacity for the period
of time for which that capacity is available, if fair compensation is paid for that use and other
requirements are met. This bill would, notwithstanding that provision, prohibit a transferor of water
from using a water conveyance facility that has unused capacity to transfer water from a groundwater
basin underlying desert lands, as defined, that is in the vicinity of specified federal lands or state lands
to outside of the groundwater basin unless the State Lands Commission, in consultation with the
Department of Fish and Wildlife, finds that the transfer of the water will not adversely affect the natural
or cultural resources of those federal and state lands.

AB 1031

(Waldron R) Personal income taxes: voluntary contributions: Rare and Endangered Species
Preservation Program: Native California Wildlife Rehabilitation Voluntary Tax Contribution
Fund.
Introduced: 2/16/2017
Last Amend: 8/24/2017
Status: 10/5/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 504,
Statutes of 2017.
Location: 10/5/2017-A. CHAPTERED
Summary: Current law allows an individual taxpayer to contribute amounts in excess of his or her
personal income tax liability for the support of specified funds and accounts, including among others,
to the Endangered and Rare Fish, Wildlife, and Plant Species Conservation and Enhancement
Account. Current law authorizes contributions to be made to this account pursuant to these provisions
until January 1, 2018, or until an earlier date if specified minimum contributions are not received.
Current law requires all moneys contributed to this account pursuant to these provisions to be
allocated, upon appropriation by the Legislature, to the Franchise Tax Board and the Controller for the
costs of collection and administration of the funds, and to the Department of Fish and Wildlife for
specified purposes. This bill would authorize contributions to be made to this account pursuant to
these provisions until January 1, 2025, or until an earlier date if the Franchise Tax Board determines
that the amount of contributions estimated to be received during a calendar year will not at least equal
the minimum contribution amount of $250,000.

AB 1133

(Dahle R) California Endangered Species Act: experimental populations.
Introduced: 2/17/2017
Last Amend: 8/21/2017
Status: 9/25/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 276,
Statutes of 2017.
Location: 9/25/2017-A. CHAPTERED
Summary: Would provide that a person who obtains a federal enhancement of survival permit that
authorizes the take of endangered or threatened species that is also listed as endangered,
threatened, or candidate under CESA, in order to establish or maintain an experimental population of
the species pursuant to FESA, requires no further authorization or approval under CESA for that
person to take that species as identified in, and in accordance with, the enhancement of survival
permit, if specified requirements are met. These provisions would remain in effect only until the
effective date of an amendment to FESA that alters the requirements for issuing an enhancement of
survival permit.

AB 1151

(Gloria D) Vaquita-friendly fish and fish products.
Introduced: 2/17/2017
Last Amend: 5/30/2017
Status: 9/12/2017-Ordered to inactive file at the request of Senator Allen.
Location: 9/12/2017-S. INACTIVE FILE
Summary: Current law makes it unlawful for any person to possess, sell, offer for sale, trade, or
distribute a shark fin, as defined. Current law generally makes violations of provisions relating to fish
and wildlife a crime. This bill would, commencing January 1, 2019, make it unlawful to sell, offer for
sale, trade, or distribute fish and fish products that are not vaquita-friendly, as defined. The bill would
require the Department of Fish and Wildlife to adopt regulations on or before January 1, 2019, to
enforce this prohibition and would prohibit the department from enforcing the prohibition until July 1,
2019.

AB 1197

(Limón D) Oil spill contingency plans: spill management teams.
Introduced: 2/17/2017
Last Amend: 8/21/2017
Status: 10/8/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 584,
Statutes of 2017.
Location: 10/8/2017-A. CHAPTERED
Summary: Current law provides for the rating of oil spill response organizations (OSROs) by the
administrator pursuant to specified provisions and requires an oil spill contingency plan to identify at
least one rated OSRO for each rating level established pursuant to those provisions. This bill would no
longer require an oil spill contingency plan to identify at least one rated OSRO for each rating level
and would instead require the plan to identify at least one OSRO rated pursuant to those provisions,
and would authorize an owner or operator to rely on its own response equipment and personnel, if
they have been rated by the administrator, as specified.

AB 1228

(Bloom D) Marine fisheries: experimental fishing permits.
Introduced: 2/17/2017
Last Amend: 7/17/2017
Status: 1/12/2018-Stricken from file.
Location: 10/7/2017-A. VETOED
Summary: Would authorize the Fish and Game Commission to approve experimental fishing permits
to be issued by the Department of Fish and Wildlife for specified purposes that would authorize
commercial or recreational marine fishing activity otherwise prohibited by the Fish and Game Code or
regulations adopted pursuant to that code, subject to certain requirements, including a requirement
that activities conducted under the permit be consistent with specified policies enacted as part of the
Marine Life Management Act of 1998 and any applicable fishery management plan and a requirement
that the permit be subject to certain commission conditions.

AB 1254

(Wood D) Production or cultivation of a controlled substance: civil penalties.
Introduced: 2/17/2017
Last Amend: 7/10/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/21/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Current law makes a person found to have violated specified provisions of law generally
protecting fish and wildlife, water, or other natural resources in connection with the production or
cultivation of a controlled substance liable for a civil penalty in addition to any penalties imposed by
any other law. With respect to a violation that occurs on land that a person owns, leases, or otherwise
uses or occupies with the consent of the landowner, existing law makes each day that a violation
occurs or continues to occur a separate violation subject to the additional civil penalty. This bill would
also make each day that a violation occurs or continues to occur on the specified types of public or

private land or while the person was trespassing on public or private land a separate violation subject
to the additional civil penalty.
AB 1282

(Mullin D) Transportation Permitting Task Force.
Introduced: 2/17/2017
Last Amend: 6/29/2017
Status: 10/10/2017-Approved by the Governor. Chaptered by Secretary of State - Chapter 643,
Statutes of 2017.
Location: 10/10/2017-A. CHAPTERED
Summary: Would require, by April 1, 2018, the Secretary of Transportation, in consultation with the
Secretary of the Natural Resources Agency, to establish a Transportation Permitting Taskforce
consisting of representatives from specified entities to develop a process for early engagement for all
parties in the development of transportation projects, establish reasonable deadlines for permit
approvals, and provide for greater certainty of permit approval requirements. The bill would require the
Secretary of Transportation, by December 1, 2019, to prepare and submit to the relevant policy and
fiscal committees of the Legislature a report of findings based on the efforts of the taskforce.

AB 1337

(Patterson R) Fish and Game Commission: meetings and hearings: live broadcast.
Introduced: 2/17/2017
Status: 5/15/2018-Consideration of Governor's veto pending.
Location: 5/14/2018-A. VETOED
Summary: Would require the Fish and Game Commission to provide a live video broadcast on its
Internet Web site of every commission meeting or hearing that is open and public and every meeting
or hearing conducted by the marine resources committee, wildlife resources committee, or tribal
committee that is open and public.

AB 1404

(Berman D) California Environmental Quality Act: categorical exemption: infill development.
Introduced: 2/17/2017
Last Amend: 7/10/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/21/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: CEQA requires the Office of Planning and Research to prepare and develop, and the
Secretary of the Natural Resources Agency to certify and adopt, guidelines for the implementation of
CEQA. CEQA requires the guidelines to include a list of classes of projects that have been
determined not to have a significant effect on the environment and that shall be exempt from CEQA
(categorical exemption). Current guidelines for the implementation of CEQA exempts from the
requirements of CEQA infill development meeting certain requirements, including the requirement that
the proposed development occurs within city limits. This bill would revise the above-described
categorical exemption to include proposed residential and mixed-use housing projects occurring within
an unincorporated area of a county.

AB 1420

(Aguiar-Curry D) Water rights: small irrigation use: lake or streambed alteration agreements.
Introduced: 2/17/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 7/10/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Would require the State Water Resources Control Board to give priority to adopting, on or
before June 30, 2021, except as provided, general conditions that permit a registrant to store water for
small irrigation use during times of high streamflow in exchange for the registrant reducing diversions
during periods of low streamflow, as specified. The bill would require that the actions of the board
under these provisions be deemed an action taken for the protection of the environment for purposes
of specified California Environmental Quality Act guidelines, if those actions do not result in the
relaxation of streamflow standards.

AB 1479

(Bonta D) Public records: custodian of records: civil penalties.
Introduced: 2/17/2017
Last Amend: 9/1/2017
Status: 1/12/2018-Stricken from file.
Location: 10/13/2017-A. VETOED
Summary: Would, until January 1, 2023, require public agencies to designate a person or persons, or
office or offices to act as the agency’s custodian of records who is responsible for responding to any
request made pursuant to the California Public Records Act and any inquiry from the public about a
decision by the agency to deny a request for records. The bill also would make other conforming
changes. Because the bill would require local agencies to perform additional duties, the bill would
impose a state-mandated local program.

AB 1573

(Bloom D) Marine fisheries: experimental fishing permits: letters of authorization.
Introduced: 2/17/2017
Last Amend: 7/2/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law requires the Fish and Game Commission to encourage the development of
new types of commercial fishing gear and new methods of using existing commercial fishing gear by
approving permits, known as experimental gear permits, to be issued by the Department of Fish and
Wildlife, consistent with specified policies, for that development or use, subject to certain restrictions.
This bill would repeal these experimental gear permit provisions and instead would authorize the
commission to approve experimental fishing permits to be issued by the department for specified
purposes that would authorize commercial or recreational marine fishing activity otherwise prohibited
by the Fish and Game Code or regulations adopted pursuant to that code.

AB 1587

(Levine D) Invasive species: dreissenid mussels.
Introduced: 2/17/2017
Last Amend: 6/29/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 8/21/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-S. 2 YEAR
Summary: Current law, until January 1, 2020, generally prohibits a person from possessing,
importing, shipping, or transporting in the state, or from placing, planting, or causing to be placed or
planted in any water within the state, dreissenid mussels, and authorizes the Director of Fish and
Wildlife or his or her designee to engage in various enforcement activities with regard to dreissenid
mussels. Current law authorizes the director to conduct inspections of waters of the state and facilities
located within waters of the state that may contain dreissenid mussels and, if those mussels are
detected or may be present, order the closure of the waters or facilities to conveyances or otherwise
restrict access to the waters or facilities, with the concurrence of the Secretary of the Natural
Resources Agency. This bill would also authorize a peace officer to engage in certain of these
enforcement activities, as prescribed, and would extend to January 1, 2023, the repeal date of those
provisions.

AB 1804

(Berman D) California Environmental Quality Act: categorical exemption: infill development.
Introduced: 1/10/2018
Status: 8/6/2018-In committee: Hearing postponed by committee.
Location: 6/21/2018-S. APPR.
Summary: CEQA requires the Office of Planning and Research to prepare and develop, and the
Secretary of the Natural Resources Agency to certify and adopt, guidelines for the implementation of
CEQA. CEQA requires the guidelines to include a list of classes of projects that have been
determined not to have a significant effect on the environment and that are required to be exempt
from CEQA (categorical exemption). Current guidelines for the implementation of CEQA exempts from
the requirements of CEQA infill development meeting certain requirements, including the requirement

that the proposed development occurs within city limits. This bill would revise the above-described
categorical exemption to include proposed residential and mixed-use housing projects occurring within
an unincorporated area of a county.
AB 1820

(Committee on Budget) Public resources.
Introduced: 1/10/2018
Last Amend: 6/11/2018
Status: 7/5/2018-Ordered to inactive file at the request of Senator Mitchell.
Location: 7/5/2018-S. INACTIVE FILE
Summary: Current law establishes the Department of Fish and Wildlife and vests the department with
the jurisdiction over the conservation, protection, and management of fish, wildlife, native plants, and
habitats necessary for biologically sustainable populations of those species. Current law designates
the department as the trustee for fish and wildlife resources. This bill would specify the mission and
the core programs of the department, as provided. The bill would require the department to contract
with an independent entity to conduct a comprehensive service-based budget review and to consult
on the development of a service-based budget tracking system.

AB 1945

(Garcia, Eduardo D) California Global Warming Solutions Act of 2006: Greenhouse Gas
Reduction Fund: investment plan.
Introduced: 1/29/2018
Last Amend: 8/6/2018
Status: 8/6/2018-From committee chair, with author's amendments: Amend, and re-refer to
committee. Read second time, amended, and re-referred to Com. on APPR. In committee: Referred to
APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would require the State Air Resources Board to work with state agencies administering
grant programs that allocate moneys from the fund to give specified communities preferential points
during grant application scoring for programs intended to improve air quality and to include a specified
application timeline for programs with competitive application processes and to allow applicants from
the Counties of Imperial and San Diego to include daytime population numbers in grant applications.

AB 2151

(Gray D) Hunting: reduced-price antelope, elk, bear, and bighorn sheep tags: resident junior
hunters.
Introduced: 2/12/2018
Last Amend: 6/14/2018
Status: 7/3/2018-Read second time. Ordered to third reading.
Location: 7/3/2018-S. THIRD READING
Summary: Would, beginning July 1, 2019, and until July 1, 2025, reduce the fee required to obtain an
antelope, elk, bear, or bighorn sheep tag to $20, as adjusted pursuant to the specified index, for a
person who is a resident of the state and who possesses a junior hunting license. The bill would
require the department to prepare a report to the Legislature no later than July 1, 2024, on the effect
of these reduced-price tags on rates of participation by junior hunters, the Big Game Management
Account, and the Fish and Game Preservation Fund. The bill would make other related and
conforming changes.

AB 2175

(Aguiar-Curry D) Vessels: removal.
Introduced: 2/12/2018
Last Amend: 6/11/2018
Status: 8/7/2018-Read second time. Ordered to Consent Calendar.
Location: 8/7/2018-S. CONSENT CALENDAR
Summary: This bill would authorize a peace officer or marine safety officer, while engaged in the
performance of official duties, to remove a vessel from, and, if necessary, store a vessel removed
from, public property within the territorial limits in which the officer may act, under specified
circumstances relating to the use of the vessel in the commission of a crime. The bill would authorize

a court to order a person convicted of a crime involving the use of a vessel that is removed and
impounded pursuant to these provisions to pay the costs of towing and storage of the vessel and any
related administrative costs imposed in connection with the removal, impoundment, storage, or
release of the vessel.
AB 2192

(Stone, Mark D) State-funded research: grant requirements.
Introduced: 2/12/2018
Last Amend: 6/21/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would expand the scope of the California Taxpayer Access to Publicly Funded Research
Act to include research grants provided in whole or in part by any state agency within the executive
branch, as specified. The bill would specify that the public availability requirements apply only to peerreviewed manuscripts accepted for publication. The bill would require the grantee to ensure that the
peer-reviewed manuscript is available to the state agency on an appropriate publicly accessible
repository approved by that agency and would eliminate the references to the California Digital Open
Source Library. The bill would also extend the operation of these provisions indefinitely.

AB 2222

(Quirk D) Crime prevention and investigation: informational databases: firearms.
Introduced: 2/12/2018
Last Amend: 5/25/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law directs police and sheriffs’ departments to submit the description of serialized
or uniquely inscribed nonserialized property that has been reported stolen, lost, found, recovered, or
under observation, directly to an automated Department of Justice system. Current law requires that
any information entered into the Department of Justice system regarding a firearm remain in the
system until the firearm is found, recovered, no longer under observation, or the record is deemed to
have been entered in error. Current law also requires the costs resulting from this requirement to be
reimbursed from funds other than those collected from specified fees relating to firearms. This bill
would extend this firearms reporting requirement to all law enforcement agencies in the state, as
defined, and would require that the report be entered within 7 days of the agency being notified of the
precipitating event.

AB 2252

(Limón D) State grants: state grant administrator.
Introduced: 2/13/2018
Last Amend: 6/14/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would enact the Grant Information Act of 2018. The bill would require the Government
Operations Agency, on or before July 1, 2020, to create a funding opportunities web portal that
provides a centralized location for grant seekers to find state grant opportunities. The bill would
additionally require each state agency, on or before July 1, 2020, to register every grant the state
agency administers with the Government Operations Agency prior to commencing a solicitation or
award process for distribution of the grant, as specified. The bill would require each state agency, on
or before July 1, 2020, to provide for the acceptance of electronic applications for any grant
administered by the state agency.

AB 2348

(Aguiar-Curry D) California Waterfowl Habitat Program: eligibility: winter-flooded rice lands.
Introduced: 2/13/2018
Last Amend: 6/18/2018
Status: 8/6/2018-In committee: Hearing postponed by committee.
Location: 6/26/2018-S. APPR.

Summary: Current law authorizes the Director of Fish and Wildlife, pursuant to the California
Waterfowl Habitat Program, to enter into land use contracts to conserve waterfowl and waterfowl
habitat with nonpublic entities that are owners of record, or with lessees, who have the owners of
record execute the contract, of land determined by the director to be important for the conservation of
waterfowl, subject to the appropriation of money for that purpose. This bill would specifically authorize
the director to enter into contracts with nonpublic entities that are owners of record, or with lessees,
who have the owners of record execute the contract, of productive agricultural rice lands that are
winter-flooded and that are determined by the director to be important for the conservation of
waterfowl.
AB 2369

(Gonzalez Fletcher D) Fishing: marine protected areas: violations.
Introduced: 2/14/2018
Last Amend: 6/27/2018
Status: 8/7/2018-In Assembly. Concurrence in Senate amendments pending. May be considered on
or after August 9 pursuant to Assembly Rule 77.
Location: 8/7/2018-A. CONCURRENCE
Summary: Under the The Marine Life Protection Act, the Fish and Game Commission is authorized to
regulate commercial and recreational fishing and any other taking of marine species in marine
protected areas, but the taking of a marine species in a marine life reserve, a type of marine protected
area, is prohibited for any purpose, including recreational and commercial fishing, except as
authorized by the commission for scientific purposes. This bill would expand the applicability of a
misdemeanor for a violation of this regulation from a person who holds a commercial passenger
fishing boat license to a person who is operating a boat or vessel licensed as a commercial passenger
fishing boat at the time of the violation. By expanding the scope of a crime, this bill would impose a
state-mandated local program.

AB 2441

(Frazier D) Sacramento-San Joaquin Delta Abandoned Vessel Removal Account: removal of
abandoned commercial vessels.
Introduced: 2/14/2018
Last Amend: 6/28/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law requires that all rental income received for surface uses, including, but not
limited to, surface drilling rights, upon lands under the jurisdiction of the commission be deposited in
the State Treasury to the credit of the General Fund, except for certain income from state school
lands, royalties received from the extraction of minerals on the surface of those lands, and all rental
income from surface uses for lands at Lake Tahoe. This bill would additionally exclude from the above
requirement relating to the use of rental income received from surface uses of public lands, all rental
income from surface uses for lands in the Sacramento-San Joaquin Delta, as defined.

AB 2465

(Gallagher R) Hunting and sport fishing licenses: decline in sales: advisory group.
Introduced: 2/14/2018
Last Amend: 7/2/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would require the Department of Fish and Wildlife, on or before February 1, 2020, to
convene a hunting and sport fishing industry group, to be known as the R3 Group, with “R3” standing
for “Recruitment, Retention, and Reactivation.” Under the bill, the purpose of the R3 Group would be
to collaborate with the department to identify barriers to hunting and sport fishing that contribute to the
decline in sales of hunting and sport fishing licenses.

AB 2470

(Grayson D) Invasive Species Council of California: California Invasive Species Advisory
Committee.
Introduced: 2/14/2018
Last Amend: 6/13/2018

Status: 8/7/2018-Read second time. Ordered to third reading.
Location: 8/7/2018-S. THIRD READING
Summary: Would establish the Invasive Species Council of California, with a prescribed membership,
to help coordinate a comprehensive effort to prevent the introduction of invasive species in the state
and to provide for the control or eradication of invasive species already established in the state, as
specified. This bill would establish the California Invasive Species Advisory Committee, with a
prescribed membership, to advise the council on a broad array of issues related to preventing the
introduction of invasive species and providing for their control or eradication, as well as minimizing the
economic, ecological, and human health impacts that invasive species cause, as specified.
AB 2528

(Bloom D) Climate adaptation.
Introduced: 2/14/2018
Last Amend: 7/3/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law requires the Natural Resources Agency by July 1, 2017, and every 3 years
thereafter, to update the state’s climate adaptation strategy to identify vulnerabilities to climate change
by sectors, including the biodiversity and habitat sector, and priority actions needed to reduce the
risks in those sectors. As part of the update, current law requires the Natural Resources Agency to
coordinate with other state agencies to identify a lead agency or group of agencies to lead adaptation
efforts in each sector. This bill would add 3 new sectors to the climate adaptation strategy: the land
use and community development sector, the climate justice sector, and the parks, recreation, and
California culture sector.

AB 2551

(Wood D) Forest and Wildland Health Improvement and Fire Prevention Program: joint
prescribed burning operations: watersheds.
Introduced: 2/15/2018
Last Amend: 7/3/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would require the Department of Forestry and Fire Prevention to establish, implement,
and administer the Forest and Wildland Health Improvement and Fire Prevention Program, as
prescribed. The bill would require the department to take specified actions to implement and
administer programs that are intended to promote forest and wildland health, restoration, and
resilience, and improve fire outcomes, prevention, and preparedness throughout the state. The bill
would also require the department, to the extent feasible, to collaborate with the Department of
Corrections and Rehabilitation to utilize correctional officers and conservation crews for vegetation
management and fire prevention activities.

AB 2627

(Kalra D) Migratory nongame birds: Migratory Bird Treaty Act: authorized take.
Introduced: 2/15/2018
Last Amend: 8/6/2018
Status: 8/6/2018-From committee chair, with author's amendments: Amend, and re-refer to
committee. Read second time, amended, and re-referred to Com. on APPR. In committee: Hearing
postponed by committee.
Location: 6/26/2018-S. APPR.
Summary: Would deem an entity in compliance with the state prohibition against taking any migratory
nongame bird, as defined, if the potential take is incidental to otherwise lawful activity, the entity
completes a certification process by submitting certain information to the department, and the entity
implements best management practices for avoiding, minimizing, and mitigating take of migratory
nongame birds, as identified by the entity pursuant to specified guidelines, that are intended to avoid
significant adverse impacts, as defined, to migratory nongame birds.

AB 2640

(Wood D) Protected species: Lost River sucker and shortnose sucker limited take
authorization.
Introduced: 2/15/2018
Last Amend: 6/20/2018
Status: 7/3/2018-Read second time. Ordered to third reading.
Location: 7/3/2018-S. THIRD READING
Summary: Would permit the department to authorize, under the California Endangered Species Act,
the take or possession of the Lost River sucker and shortnose sucker resulting from impacts
attributable to or otherwise related to the decommissioning and removal of the Iron Gate Dam, the
Copco 1 Dam, the Copco 2 Dam, or the J.C. Boyle Dam, each located on the Klamath River,
consistent with the Klamath Hydroelectric Settlement Agreement, if specified conditions are met.

AB 2649

(Arambula D) Water rights: water management.
Introduced: 2/15/2018
Last Amend: 6/28/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would authorize a groundwater sustainability agency or local agency to apply for, and the
State Water Resources Control Board to issue, a conditional temporary permit for diversion of surface
water to underground storage for beneficial use that advances the sustainability goal of a groundwater
basin, as specified.

AB 2697

(Gallagher R) Wildlife, bird, and waterfowl habitat: idled agricultural lands.
Introduced: 2/15/2018
Last Amend: 8/6/2018
Status: 8/6/2018-From committee chair, with author's amendments: Amend, and re-refer to
committee. Read second time, amended, and re-referred to Com. on APPR. In committee: Hearing
postponed by committee.
Location: 6/26/2018-S. APPR.
Summary: Would require the Wildlife Conservation Board to establish the Nesting Bird Habitat
Incentive Program, which may include direct payments or other incentives, to encourage landowners
to voluntarily cultivate or retain upland cover crops or other upland vegetation on idled lands to
provide waterfowl, upland game bird, and other wildlife habitat cover for purposes, including, but not
limited to, encouraging the use of idle agricultural lands for wildlife habitat. The bill would authorize the
board to develop guidelines and criteria for the program as it deems appropriate.

AB 2721

(Quirk D) Cannabis: testing laboratories.
Introduced: 2/15/2018
Last Amend: 3/23/2018
Status: 6/26/2018-Read second time. Ordered to third reading.
Location: 6/26/2018-S. THIRD READING
Summary: Would authorize a testing laboratory to receive and test samples of cannabis or cannabis
products from a person over 21 years of age when the cannabis has been grown by that person and
will be used solely for his or her personal use pursuant to AUMA. The bill would prohibit a testing
laboratory from certifying samples from the person over 21 years of age for resale or transfer to
another person. The bill would require all tests pursuant to these provisions to be recorded with the
name of the person submitting the sample and the amount of cannabis or cannabis product received.

AB 2781

(Low D) Forensic ballistic and firearms procedures.
Introduced: 2/16/2018
Last Amend: 5/25/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE

Summary: Current law authorizes local law enforcement agencies to have specified information
related to firearms entered into the United States Department of Justice, National Integrated Ballistic
Information Network to ensure that representative samples of fired bullets and cartridge cases from
crime scenes are recorded, as specified. This bill would require a law enforcement agency, as
defined, to obtain ballistic images from firearms and cartridge cases obtained by the agency as
specified, and submit those images to the National Integrated Ballistic Identification Network or a
comparable automated ballistic identification system used by the agency. The bill would also require
the Department of Justice to develop a protocol for the implementation of this requirement.
AB 2803

(Limón D) Public nuisance: residential lead-based paint.
Introduced: 2/16/2018
Last Amend: 4/23/2018
Status: 6/21/2018-From committee: Do pass and re-refer to Com. on APPR. (Ayes 5. Noes 2.) (June
20). Re-referred to Com. on APPR.
Location: 6/21/2018-S. APPR.
Summary: Would provide that residential lead-based paint that affects the health of a considerable
number of persons constitutes a public nuisance. Under the bill, a party may be subject to liability for
public nuisance if that party promoted lead-based paint for a particular use with actual or constructive
knowledge that such use would cause health hazards sufficiently serious to render that use
unreasonable, as specified. The bill would provide that, in an action seeking solely abatement of
residential lead-based paint, causation may be established without presenting evidence that a
particular party caused a particular lead-based paint to be applied in a particular residence, as
specified.

AB 2805

(Bigelow R) Wild pigs: validations.
Introduced: 2/16/2018
Last Amend: 6/28/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Current law requires a person to procure, as specified, either a hunting license and a wild
pig tag or a depredation permit in order to take a wild pig. However, current law provides that any wild
pig that is encountered while in the act of inflicting injury to, or damaging or destroying, or threatening
to immediately damage or destroy, land or other property may be taken immediately by the owner or
the owner’s employee or agent, as specified. Under current law, a violation of the Fish and Game
Code is a crime. This bill would revise and recast the provisions applicable to wild pigs by, among
other things, specifying that the wild pig is not a game mammal or nongame mammal.

AB 2864

(Limón D) Coastal resources: oil spills.
Introduced: 2/16/2018
Last Amend: 5/25/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: The Lempert-Keene-Seastrand Oil Spill Prevention and Response Act provides that the
administrator for oil spill response, subject to the Governor, has the primary authority to direct
prevention, removal, abatement, response, containment, and cleanup efforts with regard to all aspects
of any oil spill in waters of the state, in accordance with any applicable facility or vessel contingency
plan and the California oil spill contingency plan. This bill, for spills affecting coastal resources, would
require the administrator to invite the California Coastal Commission or the San Francisco Bay
Conservation and Development Commission, as applicable according to jurisdiction, to participate in
the natural resource damage assessment process regarding injuries to coastal resources and
potential restoration and mitigation measures for inclusion in the damage assessment and restoration
plan.

AB 2889

(Caballero D) Timber harvesting plans: guidance and assistance.

Introduced: 2/16/2018
Last Amend: 4/30/2018
Status: 8/7/2018-Read second time. Ordered to Consent Calendar.
Location: 8/7/2018-S. CONSENT CALENDAR
Summary: Current law prohibits a person, as defined, from conducting timber operations, as defined,
unless a timber harvesting plan that meets specified requirements and is prepared by a professional
forester for those operations has been submitted to the Department of Forestry and Fire Protection.
Existing law requires the department to review, approve, or require the modification of, timber
harvesting plans in accordance with prescribed procedures. This bill would require the department to
provide guidance and assistance to ensure the uniform and efficient implementation of processes and
procedures regulating the filing, review, approval, required modification, completion, and appeal of
decisions relating to timber harvesting plans, as provided.
AB 2958

(Quirk D) State bodies: meetings: teleconference.
Introduced: 2/16/2018
Last Amend: 8/6/2018
Status: 8/7/2018-Read second time. Ordered to third reading.
Location: 8/7/2018-S. THIRD READING
Summary: The Bagley-Keene Open Meeting Act requires, with specified exceptions, that all meetings
of a state body, as defined, be open and public, and all persons be permitted to attend any meeting of
a state body, except as provided. Current law, among other things, requires a state body that elects to
conduct a meeting or proceeding by teleconference to post agendas at all teleconference locations, to
identify each teleconference location in the notice and agenda, and to make each teleconference
location accessible to the public. This bill, for a state body that is an advisory board, advisory
commission, advisory committee, advisory subcommittee, or similar multimember advisory body,
would authorize an additional way of holding a meeting by teleconference, as prescribed, provided it
also complies with all other applicable requirements of the Bagley-Keene Open Meeting Act.

AB 2975

(Friedman D) Wild and scenic rivers.
Introduced: 2/16/2018
Last Amend: 5/29/2018
Status: 8/7/2018-Read second time. Ordered to third reading.
Location: 8/7/2018-S. THIRD READING
Summary: Would, if (1) the federal government takes action to enact a statute that, upon enactment,
would require the removal or delisting of any river or segment of a river in California that is included in
the national wild and scenic rivers system and not in the state wild and scenic rivers system; or (2) the
secretary determines that the federal government by enactment of a statute or by executive order has
exempted a river or segment of a river in California that is not in the state wild and scenic river system
from the protection of certain federal provisions governing restrictions on water resources projects,
require the secretary, after holding a public hearing on the issue, based on the information obtained
through the public hearing, to determine whether the provision of state protection for the river or
segment of the river that has been removed, delisted, or exempted from the federal wild and scenic
rivers system is in the best interest of the state and, if so, to take specified actions, until December 31,
2025, to add the river or segment of a river to the state wild and scenic rivers system and to classify
that river or segment of a river, as prescribed.

AB 3009

(Quirk D) Hazardous materials: lead-based paint.
Introduced: 2/16/2018
Last Amend: 5/25/2018
Status: 5/29/2018-Read second time. Ordered to third reading.
Location: 5/29/2018-A. THIRD READING
Summary: Would impose a $2 charge on manufacturers of paint, as defined, for each gallon of paint
sold in the state. The bill would require the California Department of Tax and Fee Administration to
collect the charges, as prescribed. The bill would, except as provided, require the collected charges to

be deposited into the Lead-Based Paint Cleanup Fund, which the bill would create in the State
Treasury.
AB 3030

(Caballero D) California Environmental Quality Act: exemption: qualified opportunity zones.
Introduced: 2/16/2018
Last Amend: 8/6/2018
Status: 8/6/2018-From committee chair, with author's amendments: Amend, and re-refer to
committee. Read second time, amended, and re-referred to Com. on APPR. In committee: Hearing
postponed by committee.
Location: 6/21/2018-S. APPR.
Summary: Current federal law provides certain federal tax incentives to a taxpayer who invests in a
qualified opportunity fund, which is an investment vehicle organized for the purpose of investing in
qualified opportunity zone property, as prescribed.This bill would exempt a project that is financed by
a qualified opportunity fund and that meets certain requirements from CEQA. The bill would require
the project proponent to make certain certifications regarding the project. The bill would require a lead
agency, before making a determination that the project is exempt from CEQA, to hold a noticed public
hearing on the project, as specified.

AB 3133

(Berman D) State Public Works Board.
Introduced: 2/16/2018
Last Amend: 6/20/2018
Status: 7/3/2018-Read second time. Ordered to third reading.
Location: 7/3/2018-S. THIRD READING
Summary: Would add the Secretary of the Natural Resources Agency as a member of the State
Public Works Board for the purpose of hearing and deciding matters related to the acquisition of
properties or construction of projects for any department, office, or other unit under the jurisdiction of
the Natural Resources Agency. This bill would additionally require the chairperson of the board, when
the Secretary of the Natural Resources Agency is serving as a member of the board, in the case of a
vote of the board that results in a tie, to cast the deciding vote.

AB 3157

(Lackey R) Taxation: cannabis.
Introduced: 2/16/2018
Last Amend: 5/10/2018
Status: 5/25/2018-In committee: Held under submission.
Location: 5/16/2018-A. APPR. SUSPENSE FILE
Summary: The Control, Regulate and Tax Adult Use of Marijuana Act (AUMA), an initiative measure
approved as Proposition 64 at the November 8, 2016, statewide general election, and additionally
amended by statute, imposes an excise tax commencing January 1, 2018, on the purchase of
cannabis and cannabis products, as defined, at the rate of 15% of the average market price of any
retail sale by a cannabis retailer. This bill would reduce that excise tax rate to 11% on and after the
operative date of this bill until June 1, 2021, at which time the excise tax rate would revert back to
15%. This bill would suspend the imposition of the cultivation tax on and after the operative date of
this bill until June 1, 2021.

AB 3173

(Irwin D) Unmanned aircraft systems.
Introduced: 2/16/2018
Last Amend: 6/27/2018
Status: 8/7/2018-Read second time. Ordered to Consent Calendar.
Location: 8/7/2018-S. CONSENT CALENDAR
Summary: Current federal laws and regulations regulate the operation of unmanned aircraft systems
(UASs), also known as drones or remotely piloted aircraft. Current federal laws and regulations
require the registration of certain UASs, require commercial operators of UASs to be licensed, prohibit
the operation of UASs above specified altitudes and within specified distances of an airport, prohibit
nighttime operation, and require a UAS to remain within the sight of the pilot. This bill would make it

an infraction to operate an unregistered UAS that is required to be registered under federal law. This
bill would make it an infraction to operate an unregistered UAS that is required to be registered under
federal law.
AB 3218

(Arambula D) Millerton Lake State Recreation Area: acquisition of land.
Introduced: 2/16/2018
Last Amend: 5/25/2018
Status: 8/6/2018-In committee: Referred to APPR. suspense file.
Location: 8/6/2018-S. APPR. SUSPENSE FILE
Summary: Would require the Department of Parks and Recreation to effectively manage lands
currently within its jurisdiction in the Millerton Lake State Recreation Area adjacent to the San Joaquin
River, and would authorize the department to enter into an agreement with the conservancy to
manage lands acquired by the San Joaquin River Conservancy adjacent to the state recreation area,
as specified.

SB 1

(Beall D) Transportation funding.
Introduced: 12/5/2016
Last Amend: 4/3/2017
Status: 4/28/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 5, Statutes
of 2017.
Location: 4/28/2017-S. CHAPTERED
Summary: Would create the Road Maintenance and Rehabilitation Program to address deferred
maintenance on the state highway system and the local street and road system. The bill would require
the California Transportation Commission to adopt performance criteria, consistent with a specified
asset management plan, to ensure efficient use of certain funds available for the program.

SB 5

(De León D) California Drought, Water, Parks, Climate, Coastal Protection, and Outdoor
Access For All Act of 2018.
Introduced: 12/5/2016
Last Amend: 9/10/2017
Status: 10/15/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 852,
Statutes of 2017.
Location: 10/15/2017-S. CHAPTERED
Summary: Would enact the California Drought, Water, Parks, Climate, Coastal Protection, and
Outdoor Access For All Act of 2018, which, if approved by the voters, would authorize the issuance of
bonds in an amount of $4,000,000,000 pursuant to the State General Obligation Bond Law to finance
a drought, water, parks, climate, coastal protection, and outdoor access for all program. The bill, upon
voter approval, would reallocate $100,000,000 of the unissued bonds authorized for the purposes of
Propositions 1, 40, and 84 to finance the purposes of a drought, water, parks, climate, coastal
protection, and outdoor access for all program.

SB 49

(De León D) California Environmental, Public Health, and Workers Defense Act of 2017.
Introduced: 12/5/2016
Last Amend: 9/12/2017
Status: 9/12/2017-From committee with author's amendments. Read second time and amended. Rereferred to Com. on RLS.
Location: 9/11/2017-A. RLS.
Summary: Would require specified agencies to take prescribed actions to maintain and enforce
certain requirements and standards pertaining to air, water, and protected species. By imposing new
duties on local agencies, this bill would impose a state-mandated local program. This bill contains
other related provisions and other existing laws.

SB 50

(Allen D) Federal public lands: conveyances.

Introduced: 12/5/2016
Last Amend: 9/5/2017
Status: 10/6/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 535,
Statutes of 2017.
Location: 10/6/2017-S. CHAPTERED
Summary: Would establish, except as provided, a policy of the state to discourage conveyances of
federal public lands in California from the federal government. The bill would, except as provided,
specify that these conveyances are void ab initio unless the State Lands Commission was provided
with the right of first refusal or the right to arrange for the transfer of the federal public land to another
entity.
SB 80

(Wieckowski D) California Environmental Quality Act: notices.
Introduced: 1/11/2017
Last Amend: 6/21/2017
Status: 3/3/2018-Last day to consider Governor’s veto pursuant to Joint Rule 58.5.
Location: 10/16/2017-S. VETOED
Summary: The California Environmental Quality Act requires the lead agency to mail certain notices
to persons who have filed a written request for notices. The act provides that if the agency offers to
provide the notices by email, upon filing a written request for notices, a person may request that the
notices be provided to him or her by email. This bill would require the lead agency to post those
notices on the agency’s Internet Web site. The bill would require the agency to offer to provide those
notices by email. Because this bill would increase the level of service provided by a local agency, this
bill would impose a state-mandated local program.

SB 92

(Committee on Budget and Fiscal Review) Public resources.
Introduced: 1/11/2017
Last Amend: 6/9/2017
Status: 6/27/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 26, Statutes
of 2017.
Location: 6/27/2017-S. CHAPTERED
Summary: Current law regulating commercial fishing imposes, or authorizes the imposition of, various
license, permit, and registration fees. Current law requires specified persons to pay commercial
fishing fees, referred to as a “landing tax,” calculated on the total weight of fish delivered, based on a
rate-per-pound schedule applicable to specified aquatic species. This bill would rename the “landing
tax” as a “landing fee” and would revise the rate schedule by increasing certain fees while decreasing
other fees to specified amounts. The bill would make conforming and other related changes.

SB 94

(Committee on Budget and Fiscal Review) Cannabis: medicinal and adult use.
Introduced: 1/11/2017
Last Amend: 6/9/2017
Status: 6/27/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 27, Statutes
of 2017.
Location: 6/27/2017-S. CHAPTERED
Summary: The Medical Marijuana Program also provides immunity from arrest to those exempt
patients or designated primary caregivers who engage in certain acts involving marijuana, up to
certain limits, and who have identification cards issued pursuant to the program unless there is
reasonable cause to believe that the information contained in the card is false or fraudulent, the card
has been obtained by means of fraud, or the person is otherwise in violation of the law. This bill would
require probable cause to believe that the information on the card is false or fraudulent, the card was
obtained by fraud, or the person is otherwise in violation of the law to overcome immunity from arrest
to patients and primary caregivers in possession of an identification card.

SB 144

(McGuire D) Fish and wildlife: steelhead trout: fishing report-restoration card.

Introduced: 1/13/2017
Last Amend: 3/15/2017
Status: 9/26/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 305,
Statutes of 2017.
Location: 9/26/2017-S. CHAPTERED
Summary: Current law requires revenues from steelhead trout fishing license fees to be deposited in
the Fish and Game Preservation Fund and to be available for expenditure, upon appropriation by the
Legislature, to monitor, restore, or enhance steelhead trout resources consistent with specified law,
and to administer the fishing report-restoration card program. This bill would extend the operation of
those provisions to July 1, 2022, to be repealed as of January 1, 2023. The bill would require the
department to report to the Legislature regarding the fishing report-restoration card program’s projects
on or before July 1, 2021.
SB 161

(McGuire D) Fish and Game Commission: tribal committee.
Introduced: 1/19/2017
Status: 10/3/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 457,
Statutes of 2017.
Location: 10/3/2017-S. CHAPTERED
Summary: Current law requires the Fish and Game Commission to form a marine resources
committee and a wildlife resources committee from its membership. This bill would require the
commission to form a tribal committee from its membership consisting of at least one commissioner
and would require the committee to report to the commission from time to time on its activities and to
make recommendations on all tribal matters considered by the commission.

SB 187

(Berryhill R) Sport fishing licenses: duration.
Introduced: 1/25/2017
Last Amend: 5/3/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 7/19/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-A. 2 YEAR
Summary: Would require a resident or a nonresident, 16 years of age or older, upon payment of a
specified fee, to be issued a sport fishing license for the period of 12 consecutive months beginning
on the date specified on the license, instead of for the period of a calendar year, or the remainder
thereof. The bill would require the commission to include, among the costs required to be recovered
by an adjustment of the fee amount, transition costs related to the new licensing period.

SB 214

(Atkins D) San Diego River Conservancy.
Introduced: 2/1/2017
Last Amend: 9/5/2017
Status: 9/26/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 306,
Statutes of 2017.
Location: 9/26/2017-S. CHAPTERED
Summary: The San Diego River Conservancy Act establishes the San Diego River Conservancy in
the Natural Resources Agency, and prescribes the territory, membership, functions, and duties of the
conservancy with regard to, among other things, the acquisition, protection, and management of
public lands within the San Diego River area, as defined. This bill would specify that the powers of the
conservancy include improving, developing, and preserving lands for the purpose of protecting the
natural, cultural, and historical resources, and entering into a joint powers agreement, as specified.

SB 234

(Berryhill R) Fishing: local regulation: report.

Introduced: 2/6/2017
Last Amend: 3/21/2017
Status: 9/1/2017-Failed Deadline pursuant to Rule 61(a)(12). (Last location was APPR. SUSPENSE
FILE on 7/19/2017)(May be acted upon Jan 2018)
Location: 9/1/2017-A. 2 YEAR
Summary: Would require the Fish and Game Commission to undertake a survey and evaluation of
local ordinances that regulate fishing and to submit the survey and evaluation to the Legislature in a
report by December 31, 2018.
SB 269

(McGuire D) Commercial fishing businesses and marine aquaria: landing receipts.
Introduced: 2/8/2017
Last Amend: 8/6/2018
Status: 8/8/2018-From committee: Do pass. Ordered to consent calendar. (Ayes 17. Noes 0.) (August
8).
Location: 8/8/2018-A. CONSENT CALENDAR
Summary: Current law requires a person licensed as a commercial fish business who takes his or her
own fish to make a legible record in the form of a landing receipt, as specified, at the time the fish are
brought ashore. This bill would specify that the original signed copy of the paper landing receipt made
under those provisions governing landing receipts for a licenced marine aquaria and a commercial fish
business who takes his or her own fish shall be delivered to the department on or before the 16th or
last day of the month in which the fish were landed, whichever date occurs first after the landing, as
prescribed, and would require that landing receipt records that are completed and submitted
electronically be submitted to the department within 3 business days, as defined, of the landing.

SB 345

(Bradford D) Law enforcement agencies: public records.
Introduced: 2/14/2017
Last Amend: 9/5/2017
Status: 3/3/2018-Last day to consider Governor’s veto pursuant to Joint Rule 58.5.
Location: 10/14/2017-S. VETOED
Summary: Would, commencing January 1, 2019, require the Department of Alcoholic Beverage
Control, the Department of the California Highway Patrol, the Department of Corrections and
Rehabilitation, the Department of Fish and Wildlife, the Department of Justice, the Commission on
Peace Officer Standards and Training, and each local law enforcement agency to conspicuously post
on their Internet Web sites all current standards, policies, practices, operating procedures, and
education and training materials that would otherwise be available to the public if a request was made
pursuant to the California Public Records Act.

SB 473

(Hertzberg D) California Endangered Species Act.
Introduced: 2/16/2017
Last Amend: 9/5/2017
Status: 9/8/2017-Ordered to inactive file on request of Assembly Member Calderon.
Location: 9/8/2017-A. INACTIVE FILE
Summary: The California Endangered Species Act, prohibits the taking of an endangered or
threatened species, except in certain situations. The act also provides, until January 1, 2020, that the
accidental take of candidate, threatened, or endangered species resulting from acts that occur on a
farm or a ranch in the course of otherwise lawful routine and ongoing agricultural activities is not
prohibited by the act. The act requires the Department of Fish and Wildlife to define “routine and
agricultural activities” by regulation. This bill would also apply the take prohibition to public agencies.

SB 495

(Vidak R) Protected species: blunt-nosed leopard lizard: taking or possession.

Introduced: 2/16/2017
Last Amend: 6/28/2018
Status: 8/7/2018-From committee: That the Assembly amendments be concurred in. (Ayes 9. Noes
0.)
Location: 8/7/2018-S. UNFINISHED BUSINESS
Summary: Would permit the Department of Fish and Wildlife to authorize, under the California
Endangered Species Act, by permit, the take or possession of the blunt-nosed leopard lizard resulting
from impacts attributable to or otherwise related to the Allensworth Community Services District’s
drilling and construction of a new water well, connection of the new water well to the existing
distribution system, and construction of a new water storage tank, if specified conditions are met. The
bill would also make a conforming change and delete obsolete cross-references.
SB 506

(Nielsen R) Department of Fish and Wildlife: lake or streambed alteration agreements: Internet
Web site.
Introduced: 2/16/2017
Last Amend: 6/5/2017
Status: 2/4/2018-Last day to consider Governor’s veto pursuant to Joint Rule 58.5.
Location: 7/21/2017-S. VETOED
Summary: Would require the Department of Fish and Wildlife, on or before December 31, 2018, and
periodically thereafter, to upgrade the information on its Internet Web site regarding lake or streambed
alteration agreements, to update its “Frequently Asked Questions” document and other appropriate
sources of information regarding the lake and streambed alteration program, and to provide guidance
on its Internet Web site to facilitate members of the public in obtaining individualized guidance
regarding the lake and streambed alteration program, as specified.

SB 518

(Berryhill R) Sport fishing licenses: 12 consecutive month licenses.
Introduced: 2/16/2017
Last Amend: 6/6/2018
Status: 6/27/2018-June 27 set for first hearing. Placed on APPR. suspense file.
Location: 6/27/2018-A. APPR. SUSPENSE FILE
Summary: Current law requires a resident or a nonresident, 16 years of age or older, upon payment
of a specified fee, to be issued a sport fishing license for the period of a calendar year, or, if issued
after the beginning of the year, for the remainder thereof. Current law also requires the issuance of
shorter term licenses upon payment of a specified lesser fee. Current law requires the Fish and Game
Commission to adjust the amount of the fees, as prescribed, to fully recover, but not exceed, all
reasonable administrative and implementation costs of the Department of Fish and Wildlife and the
commission relating to those licenses. This bill, in addition to sport fishing licenses for the periods
specified above, would require a sport fishing license to be issued to a resident or nonresident for the
period of 12 consecutive months, upon payment of a fee that is equal to 130% of the fees for issuance
of resident or nonresident calendar-year licenses, as applicable.

SB 580

(Pan D) Water development projects: Sacramento-San Joaquin watersheds.
Introduced: 2/17/2017
Status: 9/26/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 309,
Statutes of 2017.
Location: 9/26/2017-S. CHAPTERED
Summary: Current law adopts and authorizes federally adopted and approved projects, including a
project for flood control along the American and Sacramento Rivers. The projects are authorized at an
estimated cost to the state of the sum that may be appropriated by the Legislature for state
participation upon the recommendation and advice of the Department of Water Resources or the
Central Valley Flood Protection Board. This bill would revise the authorization for the project for flood
control along the American and Sacramento Rivers as further modified by a specified report adopted
by Congress.

SB 615

(Hueso D) Salton Sea restoration.
Introduced: 2/17/2017
Last Amend: 9/8/2017
Status: 10/15/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 859,
Statutes of 2017.
Location: 10/15/2017-S. CHAPTERED
Summary: Would specify that any barrier in the Salton Sea within or below a certain elevation would
not be considered a dam and would provide that the construction of facilities to separate fresh water
from highly saline water for the purposes of implementing restoration activities pursuant to the act
shall not be subject to review, approval, inspection, or fees associated with certain laws relating to
dams and reservoirs. The bill would state various legislative findings and declarations relating to the
Salton Sea, would name the state’s comprehensive management plan for the Salton Sea the “John J.
Benoit Salton Sea Restoration Plan."

SB 667

(Atkins D) Department of Water Resources: riverine and riparian stewardship improvements.
Introduced: 2/17/2017
Last Amend: 6/20/2017
Status: 10/6/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 543,
Statutes of 2017.
Location: 10/6/2017-S. CHAPTERED
Summary: Current law authorizes the Director of Water Resources to establish a program of flood
control and urban creek restoration, known as the Urban Streams Restoration Program, consisting of
the development of the capability by the Department of Water Resources to respond to requests from
local agencies and organizations for planning and design assistance for efficient and effective urban
creek protection, restoration, and enhancement. This bill, upon an appropriation of funds from the
Legislature, would require the department to establish a program to implement watershed-based
riverine and riparian stewardship improvements by providing technical and financial assistance in
support of projects with certain benefits.

SB 701

(Hueso D) Salton Sea Obligations Act of 2018.
Introduced: 2/17/2017
Last Amend: 7/3/2017
Status: 9/1/2017-September 1 hearing: Held in committee and under submission.
Location: 8/23/2017-A. APPR.
Summary: Would enact the Salton Sea Obligations Act of 2018, which, if approved by the voters,
would authorize the issuance of bonds in the amount of $500,000,000 pursuant to the State General
Obligation Bond Law to finance a program to comply with specified state obligations relating to the
Salton Sea. This bill would provide for the submission of these provisions to the voters at the
November 6, 2018, statewide general election.

SB 714

(Newman D) State Coastal Conservancy: West Coyote Hills Conservancy Program.
Introduced: 2/17/2017
Last Amend: 9/12/2017
Status: 4/16/2018-Referred to Com. on NAT. RES.
Location: 4/16/2018-A. NAT. RES.
Summary: Would, until January 1, 2028, establish the West Coyote Hills Conservancy Program, to be
administered by the State Coastal Conservancy and to undertake projects and award grants in the
West Coyote Hills area, as described, for purposes relating to improvement of public access, and the
protection, restoration, and enhancement of natural resources in the area. The bill would prescribe the
duties of the conservancy with regard to the implementation and administration of the program. This
bill contains other related provisions.

SB 771

(De León D) California Environmental Quality Act: continuing education: public employees.
Introduced: 2/17/2017

Last Amend: 7/18/2017
Status: 9/13/2017-Ordered to inactive file on request of Assembly Member Calderon.
Location: 9/13/2017-A. INACTIVE FILE
Summary: Would establish a continuing education requirement for employees of public agencies who
have primary responsibility to administer the California Environmental Quality Act (CEQA, as
specified. Because this bill would require a public agency to ensure that this continuing education
requirement is met, this bill would impose a state-mandated local program.
SB 809

(Committee on Natural Resources and Water) Natural resources.
Introduced: 3/8/2017
Last Amend: 6/20/2017
Status: 10/5/2017-Approved by the Governor. Chaptered by Secretary of State. Chapter 521,
Statutes of 2017.
Location: 10/5/2017-S. CHAPTERED
Summary: The California Constitution establishes the 5-member Fish and Game Commission, with
members appointed by the Governor and approved by the Senate. Current statutory law requires the
commissioners to annually elect one of their number as president and one as vice president, by a
concurrent vote of at least 3 commissioners. Current law prohibits a president or vice president from
serving more than 2 consecutive years. This bill would eliminate this prohibition.

SB 854

(Committee on Budget and Fiscal Review) Public resources.
Introduced: 1/10/2018
Last Amend: 6/11/2018
Status: 6/27/2018-Approved by the Governor. Chaptered by Secretary of State. Chapter 51, Statutes
of 2018.
Location: 6/27/2018-S. CHAPTERED
Summary: Current law establishes the Department of Fish and Wildlife and vests the department with
the jurisdiction over the conservation, protection, and management of fish, wildlife, native plants, and
habitats necessary for biologically sustainable populations of those species. Current law designates
the department as the trustee for fish and wildlife resources. This bill would specify the mission and
the core programs of the department, as provided. The bill would require the department to contract
with an independent entity to conduct a comprehensive service-based budget review and to consult
on the development of a service-based budget tracking system.

SB 856

(Committee on Budget and Fiscal Review) Budget Act of 2018.
Introduced: 1/10/2018
Last Amend: 6/21/2018
Status: 6/27/2018-Approved by the Governor. Chaptered by Secretary of State. Chapter 30, Statutes
of 2018.
Location: 6/27/2018-S. CHAPTERED
Summary: The Budget Act of 2018 made appropriations for the support of state government for the
2018–19 fiscal year.This bill would amend the Budget Act of 2018 by amending and adding items of
appropriation and making other changes

SB 919

(Dodd D) Water resources: stream gages.
Introduced: 1/22/2018
Last Amend: 6/27/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Would require the Department of Water Resources and the State Water Resources
Control Board, upon appropriation by the Legislature, to develop a plan to deploy a network of stream
gages that includes a determination of funding needs and opportunities for modernizing and
reactivating existing gages and deploying new gages, as specified. The bill would require the

department and the board, in consultation with the Department of Fish and Wildlife, the Department of
Conservation, the Central Valley Flood Protection Board, interested stakeholders, and, to the extent
they wish to consult, local agencies, to develop the plan to address significant gaps in information
necessary for water management and the conservation of freshwater species.
SB 991

(Chang R) Human trafficking victims: assistance: grants.
Introduced: 2/5/2018
Last Amend: 8/7/2018
Status: 8/7/2018-From committee with author's amendments. Read second time and amended. Rereferred to Com. on RLS.
Location: 2/5/2018-S. RLS.
Summary: Current law creates the Human Trafficking Victims Assistance Fund in the State Treasury.
Current law makes the Office of Emergency Services responsible for awarding grants, based on
specified criteria, to qualified nonprofit organizations that provide comprehensive services to victims of
human trafficking. This bill would require, on or before January 1, 2023, and every 6 years thereafter,
the office to conduct a prevalence study to better understand human trafficking in California and a
comprehensive audit and evaluative study of qualified nonprofit organizations that are awarded grants
pursuant to these provisions.

SB 1015

(Allen D) Natural Resources Climate Resiliency Program.
Introduced: 2/7/2018
Last Amend: 8/6/2018
Status: 8/8/2018-August 8 hearing postponed by committee.
Location: 8/6/2018-A. APPR.
Summary: Would establish the Natural Resources Climate Resiliency Program to plan and implement
projects that increase the resiliency of natural systems, natural and working lands, and wildlife habitat
in rural and urban areas throughout the state in the face of climate change. The bill would require that
the program be developed and implemented by the Wildlife Conservation Board, in coordination with
any participating state conservancies, as defined.

SB 1017

(Allen D) Commercial fishing: drift gill net shark and swordfish fishery: permit transition
program.
Introduced: 2/7/2018
Last Amend: 6/19/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Current law authorizes a drift gill net shark and swordfish permit (DGN permit) permit to be
transferred to another person under certain circumstances. This bill would require the Department of
Fish and Wildlife, between January 1, 2019, and March 31, 2020, to develop a voluntary permit
transition program, as prescribed, and to implement the program upon appropriation by the
Legislature of private or federal funding received by the department for this purpose. The bill would
require a DGN permit issued pursuant to these provisions to be surrendered or revoked as of January
31, 2023.

SB 1020

(Berryhill R) Sport fishing: daily bag limit: possession.
Introduced: 2/7/2018
Status: 2/14/2018-Referred to Com. on RLS.
Location: 2/7/2018-S. RLS.
Summary: Under current law, it is unlawful for any person to possess more than one daily bag limit of
any fish taken under a sport fishing license unless authorized by regulations adopted by the Fish and
Game Commission.This bill would make a nonsubstantive change to this provision.

SB 1301

(Beall D) State permitting: environment: processing procedures: dam safety or flood risk
reduction project.

Introduced: 2/16/2018
Last Amend: 8/6/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Would require the Office of Planning and Research to develop a joint multiagency
preapplication for supplemental consultation and a model fee-for-service agreement, in consultation
with a state agency with the power to issue a permit that would authorize a dam safety project or
authorize a flood risk reduction project and any interested potential project applicants. The bill would
authorize a project applicant to complete a joint multiagency preapplication and submit the
preapplication to each state agency named in the preapplication at any time.
SB 1309

(McGuire D) Fishing: Fisheries Omnibus Bill of 2018.
Introduced: 2/16/2018
Last Amend: 8/6/2018
Status: 8/6/2018-From committee with author's amendments. Read second time and amended. Rereferred to Com. on APPR.
Location: 6/27/2018-A. APPR.
Summary: Current law requires the Department of Fish and Wildlife to issue a commercial fishing
salmon stamp upon application for the stamp and payment of a base fee of $85. That base fee is
required to be adjusted during specified commercial salmon seasons. However, current law prohibits
the total fees, as adjusted, from exceeding $260. Current law requires the department to deposit
revenues from this fee, funds received from other sources, as specified, and other specified revenues
in the Commercial Salmon Stamp Dedicated Subaccount in the Fish and Game Preservation Fund.
This bill would extend the operation of these provisions until January 1, 2029.

SB 1310

(McGuire D) Fishing: Dungeness crab.
Introduced: 2/16/2018
Last Amend: 6/19/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Current law sets forth the qualifications for initial issuance of a Dungeness crab vessel
permit, including a person’s history of participating in the Dungeness crab fishery before the
establishment of the permit program, provides that one category of permit issued pursuant to those
provisions shall become null and void upon the death of the permittee, and provides a penalty for
submitting false information in connection with initial issuance of the permit. Current law provides for
renewal of a permit. Current law requires the owner of a permitted vessel to transfer the permit upon
sale to the person purchasing the vessel. This bill would delete the provisions relating to the initial
issuance of a permit, except for the provision that makes one category of permit null and void upon
the death of the permittee.

SB 1311

(Berryhill R) Fishing and hunting: annual combined hunting and fishing licenses.
Introduced: 2/16/2018
Last Amend: 6/27/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Would create the annual combined hunting and fishing license that affords the holder of
the license the same privileges as the annual hunting and fishing licenses and is valid for a term of
one year from July 1 to June 30, inclusive, or, if issued after the beginning of that term, for the
remainder of the term. The bill would limit the issuance of these licenses to residents and would
require the Department of Fish and Wildlife to issue these licenses from January 1, 2020, to January
1, 2026, inclusive, upon payment of a fee of $85.

SB 1487

(Stern D) Iconic African Species Protection Act.
Introduced: 2/16/2018

Last Amend: 7/2/2018
Status: 8/8/2018-August 8 set for first hearing. Placed on suspense file.
Location: 8/8/2018-A. APPR. SUSPENSE FILE
Summary: Would enact the Iconic African Species Protection Act and would prohibit the possession
of specified African species and any part, product, or the dead body or parts thereof, including, but not
limited to, the African elephant or the black rhinoceros, by any individual, firm, corporation,
association, or partnership within the State of California, except as specified for, among other things,
use for educational or scientific purposes by a bona fide educational or scientific institution, as
defined.

For more information call:
Susan LaGrande, CDFW Deputy Director at (916) 651-6719
Julie Oltmann, CDFW Legislative Representative at (916) 653-9772
You can also find legislative information on the web at http://leginfo.legislature.ca.gov/ and follow the
prompts from the ‘bill information’ link.
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agency and the Service may enter into
upon mutual agreement. To determine
whether an action or a class of actions
is appropriate for this type of
consultation, the Federal agency and the
Service shall consider the nature, size,
and scope of the action or its anticipated
effects on listed species or critical
habitat and other relevant factors.
Conservation actions whose primary
purpose is to have beneficial effects on
listed species will likely be considered
appropriate for expedited consultation.
(1) Upon agreement to use this
expedited consultation process, the
Federal agency and the Service shall
establish the expedited timelines for the
completion of this consultation process.
(2) Federal agency responsibilities: To
request initiation of expedited
consultation, the Federal agency shall
provide all the information required to
initiate consultation under paragraph (c)
of this section. To maximize efficiency
and ensure that it develops the
appropriate level of information, the
Federal agency is encouraged to develop
its initiation package in coordination
with the Service.
(3) Service responsibilities: In
addition to the Service’s responsibilities
under the provisions of this section, the
Service will:
(i) Provide relevant species
information to the Federal agency and
guidance to assist the Federal agency in
completing its effects analysis in the
initiation package; and
(ii) Conclude the consultation and
issue a biological opinion within the
agreed-upon timeframes.
*
*
*
*
*
■ 4. Amend § 402.16 by:
■ a. Revising the section heading;
■ b. Redesignating paragraphs (a)
through (d) as paragraphs (a)(1) through
(a)(4);
■ c. Designating the introductory text as
paragraph (a) and revising the newly
designated paragraph (a); and
■ d. Adding a new paragraph (b).
The revisions and addition read as
follows:
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§ 402.16

provided that any authorized actions
that may affect the newly listed species
or designated critical habitat will be
addressed through a separate actionspecific consultation.
■ 5. Add § 402.17 to read as follows:
§ 402.17

Other provisions.

(a) Activities that are reasonably
certain to occur. To be considered
reasonably certain to occur, the activity
cannot be speculative but does not need
to be guaranteed. Factors to consider
include, but are not limited to:
(1) Past relevant experiences;
(2) Any existing relevant plans; and
(3) Any remaining economic,
administrative, and legal requirements
necessary for the activity to go forward.
(b) The provisions in paragraph (a) of
this section apply only to activities
caused by but not included in the
proposed action and activities
considered under cumulative effects.
§ 402.40

[Amended]

6. In § 402.40, amend paragraph (b) by
removing ‘‘§ 402.14(c)(1)–(6)’’ and in its
place adding ‘‘§ 402.14(c)’’.

■

Dated: July 18, 2018.
Ryan K. Zinke,
Secretary, Department of the Interior.
Dated: July 16, 2018.
Wilbur Ross,
Secretary, Department of Commerce.
[FR Doc. 2018–15812 Filed 7–24–18; 8:45 am]
BILLING CODE 3510–22–P; 4333–15–P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
50 CFR Part 424
[Docket No. FWS–HQ–ES–2018–0006;
Docket No. 180202112–8112–01;
4500030113]
RIN 1018–BC88; 0648–BH42

Reinitiation of consultation.

(a) Reinitiation of consultation is
required and shall be requested by the
Federal agency or by the Service, where
discretionary Federal involvement or
control over the action has been
retained or is authorized by law and:
*
*
*
*
*
(b) An agency shall not be required to
reinitiate consultation after the approval
of a land management plan prepared
pursuant to 43 U.S.C. 1712 or 16 U.S.C.
1604 upon listing of a new species or
designation of new critical habitat,
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Endangered and Threatened Wildlife
and Plants; Revision of the
Regulations for Listing Species and
Designating Critical Habitat
U.S. Fish and Wildlife
Service, Interior; National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration,
Commerce.
ACTION: Proposed rule.
AGENCIES:

We, the U.S. Fish and
Wildlife Service (FWS) and the National
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Marine Fisheries Service (NMFS)
(collectively referred to as the
‘‘Services’’ or ‘‘we’’), propose to revise
portions of our regulations that
implement section 4 of the Endangered
Species Act of 1973, as amended (Act).
The proposed revisions to the
regulations clarify, interpret, and
implement portions of the Act
concerning the procedures and criteria
used for listing or removing species
from the Lists of Endangered and
Threatened Wildlife and Plants and
designating critical habitat. We also
propose to make multiple technical
revisions to update existing sections or
to refer appropriately to other sections.
DATES: We will accept comments from
all interested parties until September
24, 2018. Please note that if you are
using the Federal eRulemaking Portal
(see ADDRESSES below), the deadline for
submitting an electronic comment is
11:59 p.m. Eastern Standard Time on
this date.
ADDRESSES: You may submit comments
by one of the following methods:
(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS–HQ–ES–2018–0006, which
is the docket number for this
rulemaking. Then, in the Search panel
on the left side of the screen, under the
Document Type heading, click on the
Proposed Rules link to locate this
document. You may submit a comment
by clicking on ‘‘Comment Now!’’
(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS–HQ–ES–2018–
0006; U.S. Fish & Wildlife Service, MS:
BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041–3803 or National
Marine Fisheries Service, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910.
We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments below for more information).
FOR FURTHER INFORMATION CONTACT:
Bridget Fahey, U.S. Fish and Wildlife
Service, Division of Conservation and
Classification, 5275 Leesburg Pike, Falls
Church, VA 22041–3803, telephone
703/358–2171; or Samuel D. Rauch, III,
National Marine Fisheries Service,
Office of Protected Resources, 1315
East-West Highway, Silver Spring, MD
20910, telephone 301/427–8403. If you
use a telecommunications device for the
deaf (TDD), call the Federal Information
Relay Service (FIRS) at 800/877–8339.
SUPPLEMENTARY INFORMATION:
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Background
The Endangered Species Act of 1973,
as amended (‘‘Act’’; 16 U.S.C. 1531 et
seq.), states that the purposes of the Act
are to provide a means to conserve the
ecosystems upon which listed species
depend, to develop a program for the
conservation of listed species, and to
achieve the purposes of certain treaties
and conventions. 16 U.S.C. 1531(b).
Moreover, the Act states that it is the
policy of Congress that the Federal
Government will seek to conserve
threatened and endangered species, and
use its authorities to further the
purposes of the Act. 16 U.S.C.
1531(c)(1).
The Act defines an endangered
species as any species that is ‘‘in danger
of extinction throughout all or a
significant portion of its range’’ and a
threatened species as any species ‘‘that
is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.’’ 16 U.S.C. 1532(6); (20). The
Act requires the Services to determine
whether species meet either of these
definitions. 16 U.S.C. 1533(a); 1532(15).
Section 4 of the Act and its
implementing regulations in Title 50 of
the Code of Federal Regulations at 50
CFR part 424 set forth the procedures
for adding, removing, or reclassifying
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants (lists). The lists are in 50 CFR
17.11(h) (wildlife) and 17.12(h) (plants).
Section 4(a)(1) of the Act sets forth the
factors that we evaluate when we issue
rules for species to list (adding a species
to one of the lists), delist (removing a
species from one of the lists), and
reclassify (changing a species’
classification or its status).
One of the tools provided by the Act
to conserve species is the designation of
critical habitat. The purpose of critical
habitat is to identify the areas that are
essential to the conservation of the
species. The Act generally requires that
the Services, to the maximum extent
prudent and determinable, designate
critical habitat when determining that a
species is either an endangered species
or a threatened species. 16 U.S.C.
1533(a)(3)(A).
The Secretaries of the Interior and
Commerce (the ‘‘Secretaries’’) share
responsibilities for implementing most
of the provisions of the Act. Generally,
marine and anadromous species are
under the jurisdiction of the Secretary of
Commerce, and all other species are
under the jurisdiction of the Secretary of
the Interior. Authority to administer the
Act has been delegated by the Secretary
of the Interior to the Director of FWS
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and by the Secretary of Commerce to the
Assistant Administrator for NMFS.
Proposed Regulatory Revisions
In carrying out Executive Order
13777, ‘‘Enforcing the Regulatory
Reform Agenda,’’ the Department of the
Interior (DOI) published a document
with the title ‘‘Regulatory Reform’’ in
the Federal Register of June 22, 2017
(82 FR 28429). The document requested
public comment on how DOI can
improve implementation of regulatory
reform initiatives and policies and
identify regulations for repeal,
replacement, or modification. This
proposed rule addresses comments that
DOI has received in response to the
regulatory reform docket.
As part of implementing E.O. 13777,
the National Oceanic and Atmospheric
Administration (NOAA) published a
notice entitled, ‘‘Streamlining
Regulatory Processes and Reducing
Regulatory Burden’’ (82 FR 31576, July
7, 2017). The notice requested public
comments on how NOAA could
continue to improve the efficiency and
effectiveness of current regulations and
regulatory processes. This proposed rule
addresses comments NOAA received
from the public.
This proposed rule is one of three
related proposed rules, two of which are
joint between the Services, that are
publishing in today’s Federal Register.
All of these documents propose
revisions to various regulations that
implement the ESA.
Beyond the specific revisions to the
regulations highlighted in this proposed
rule, the Services are comprehensively
reconsidering the processes and
interpretations of statutory language set
out in part 424. Thus, this rulemaking
should be considered as applying to all
of part 424, and as part of the
rulemaking initiated today, the Services
will consider whether additional
modifications to the regulations setting
out procedures and criteria for listing or
delisting species and designating critical
habitat would improve, clarify, or
streamline the administration of the Act.
We seek public comments
recommending, opposing, or providing
feedback on specific changes to any
provisions in part 424 of the regulations,
including but not limited to revising or
adopting as regulations existing
practices or policies, or interpreting
terms or phrases from the Act. In
particular, we seek public comment on
whether we should consider modifying
the definitions of ‘‘geographical area
occupied by the species’’ or ‘‘physical or
biological features’’ in section 424.02.
Based on comments received and on our
experience in administering the Act, the
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final rule may include revisions to any
provisions in part 424 that are a logical
outgrowth of this proposed rule,
consistent with the Administrative
Procedure Act.
In proposing the specific changes to
the regulations in this rule and setting
out the accompanying clarifying
discussion in this preamble, the
Services are proposing prospective
standards only. Nothing in these
proposed revisions to the regulations is
intended to require (at such time as this
rule becomes final) that any prior final
listing, delisting, or reclassification
determinations or previously completed
critical habitat designations be
reevaluated on the basis of any final
regulations.
Section 424.11—Factors for Listing,
Delisting, or Reclassifying Species
Economic Impacts
We propose to remove the phrase,
‘‘without reference to possible economic
or other impacts of such
determination’’, from paragraph (b) to
more closely align with the statutory
language. Section 4(b)(1)(A) of the Act
requires the Secretary to make
determinations based ‘‘solely on the
basis of the best scientific and
commercial data available after
conducting a review of the status of the
species’’. The word ‘‘solely’’ was added
in the 1982 amendments to the Act
(Pub. L. 97–304, 96 Stat. 1411) to clarify
that the determination of endangered or
threatened status was intended to be
made ‘‘solely upon biological criteria
and to prevent non-biological
considerations from affecting such
decisions.’’ In making the clarification,
Congress expressed concerns with the
requirements of the Regulatory
Flexibility Act, Paperwork Reduction
Act, and E.O. 12291 potentially
introducing economic and other factors
into the basis for determinations under
the Act (H.R. Rep. No. 97–567 at 19–20,
May 17, 1982).
In removing the phrase, the Services
will continue to make determinations
based solely on biological
considerations. However, there may be
circumstances where referencing
economic, or other impacts may be
informative to the public. For example,
the Environmental Protection Agency
conducts benefits and costs analyses of
each proposed or revised National
Ambient Air Quality Standard. These
regulatory impact analyses are designed
to inform the public and state, local, and
tribal governments about the potential
costs and benefits of implementation;
however, the regulatory impact analyses
are not a part of the standard selection

E:\FR\FM\25JYP1.SGM

25JYP1

Federal Register / Vol. 83, No. 143 / Wednesday, July 25, 2018 / Proposed Rules

daltland on DSKBBV9HB2PROD with PROPOSALS

process. While Congress precluded
consideration of economic and other
impacts from being the basis of a listing
determination, it did not prohibit the
presentation of such information to the
public. Since 1982, Congress has
consistently expressed support for
informing the public as to the impacts
of regulations in subsequent
amendments to statutes and executive
orders governing the rulemaking
process.
In removing the phrase, ‘‘without
reference to possible economic or other
impacts of such determination’’, the
Services are not suggesting that all
listing determinations will include a
presentation of economic or other
impacts. Rather, there may be
circumstances where such impacts are
referenced while ensuring that
biological considerations remain the
sole basis for listing determinations. The
Services seek comment on this
modification.
Foreseeable Future
We propose to add to section 424.11
a new paragraph (d) that sets forth a
framework for how the Services will
consider the foreseeable future. Section
3(20) of the Act defines a ‘‘threatened
species’’ as ‘‘any species which is likely
to become endangered within the
foreseeable future throughout all or a
significant portion of its range.’’ The
term ‘‘foreseeable future’’ is not further
described within either the Act or the
Services’ current implementing
regulations. Guidance addressing the
concept of the foreseeable future within
the context of determining the status of
species is articulated in a 2009 opinion
from the Department of the Interior,
Office of the Solicitor (M–37021,
January 16, 2009). The Services have
found the reasoning and conclusions
expressed in this document to be wellfounded, and this guidance has been
widely applied by both Services. We are
proposing to amend section 424.11 to
include a framework that sets out how
the Services will determine what
constitutes the foreseeable future when
determining the status of species.
Specifically, we propose the following
framework: In determining whether a
species is a threatened species, the
Services must analyze whether the
species is likely to become an
endangered species within the
foreseeable future. The term foreseeable
future extends only so far into the future
as the Services can reasonably
determine that the conditions
potentially posing a danger of extinction
in the foreseeable future are probable.
The Services will describe the
foreseeable future on a case-by-case
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basis, using the best available data and
taking into account considerations such
as the species’ life-history
characteristics, threat-projection
timeframes, and environmental
variability. The Services need not
identify the ‘‘foreseeable future’’ in
terms of a specific period of time, but
may instead explain the extent to which
they can reasonably determine that both
the future threats and the species’
responses to those threats are probable.
As stated above, under the proposed
section 424.11(d), as under current
practice, the foreseeable future will be
described on a case-by-case basis.
Congress did not set a uniform
timeframe for the Secretary’s
consideration of whether a species was
likely to become an endangered species,
nor did Congress intend that the
Secretary set a uniform timeframe. For
each species considered for listing, the
Services must review the best scientific
and commercial data available regarding
the likelihood of extinction over time,
and then determine, with each status
review, whether the species meets the
definition of an endangered species or a
threatened species. The foreseeable
future is uniquely related to the
particular species, the relevant threats,
and the data available. Courts have
expressly endorsed the Services’
approach of tailoring analysis of the
foreseeable future to each listing
determination and considering the
foreseeability of each key threat and the
species’ likely response. See, e.g., In Re
Polar Bear Endangered Species Act
Listing and Section 4(d) Rule Litigation,
709 F.3d 1, 15–16 (D.C. Cir. 2013)
(noting that FWS ‘‘determines what
constitutes the ‘foreseeable’ future on a
case-by-case basis in each listing
decision’’ based on how far into the
future the available data allow for
reliable prediction of effects to the
species from key threats), cert. denied
sub nom. Safari Club Intern. v. Jewell,
134 S. Ct. 310 (2013).
The analysis of the foreseeable future
should, to the extent practicable,
account for any relevant environmental
variability, such as hydrological cycles
or oceanographic cycles, which may
affect the reliability of projections.
Analysis of the foreseeable future
should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include speciesspecific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.
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Under proposed section 424.11(d), as
under current practice, the foreseeable
future for a particular status
determination extends only so far as
predictions about the future are reliable.
‘‘Reliable’’ does not mean ‘‘certain’’; it
means sufficient to provide a reasonable
degree of confidence in the prediction.
‘‘Reliable predictions’’ is also used here
in a non-technical, ordinary sense and
not necessarily in a statistical sense.
As outlined in section 4(b)(1)(A) of
the Act, status determinations must be
based on the best scientific and
commercial data available. By
extension, in the context of determining
whether a species meets the definition
of a threatened species, the foreseeable
future must also be based on the best
scientific and commercial data
available. The Services assess the data
concerning each threat and the degree to
which reliable predictions can be made.
In many instances, the amount or
quality of data available is likely to vary
with respect to the relevant issues
evaluated in a particular status
determination; consequently, the
Services may find varying degrees of
foreseeability with respect to the
multiple threats and their effects on a
particular species. Although the
Secretary’s analysis as to the future
status of a species may be based on
reliable predictions with respect to
multiple trends and threats over
different periods of time or even threats
without specific time periods associated
with them, the final conclusion is a
synthesis of that information. Thus, the
foreseeable future is not necessarily
reducible to a particular number of
years. Nevertheless, if the information
or data are susceptible to such
precision, it may be helpful to identify
the time scale used.
Depending on the nature and quality
of the available data, predictions
regarding the future status of a
particular species may be based on
analyses that range in form from
quantitative population-viability models
and modelling of threats to qualitative
analyses describing how threats will
affect the status of the species. In some
circumstances, such analyses may
include reliance on the exercise of
professional judgment by experts where
appropriate. In cases where the
available data allow for quantitative
modelling or projections, the time
horizon presented in these analyses
does not necessarily dictate what
constitutes the ‘‘foreseeable future’’ or
set the specific threshold for
determining when a species may be in
danger of extinction. Rather, the
foreseeable future can extend only as far
as the Services can reasonably depend
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on the available data to formulate a
reliable prediction and avoid
speculation and preconception.
Regardless of the type of data available
underlying the Service’s analysis, the
key to any analysis is a clear articulation
of the facts, the rationale, and
conclusions regarding foreseeability.
Ultimately, to determine that a species
is likely to become an endangered
species in the foreseeable future, the
Services must be able to determine that
the conditions potentially posing a
danger of extinction in the future are
probable. The Services will avoid
speculating as to what is hypothetically
possible.
Factors Considered in Delisting Species
In section 424.11, we propose to
redesignate current paragraph (d) as
paragraph (e) and revise it to clarify that
we determine whether a species is a
threatened species or an endangered
species using the same standards
regardless of whether a species is or is
not listed at the time of that
determination. After identifying a
‘‘species’’ as defined under the Act and
conducting a review of the species’
status considering the factors under
section 4(a)(1) of the Act, the Services
determine if the species meets the
definition of a threatened species or an
endangered species. If the species does
not meet either definition, the species
should not be listed (if it is not already),
or should be delisted (if it is currently
listed). The standard for a decision to
delist a species is the same as the
standard for a decision not to list it in
the first instance. This is consistent with
the statute, under which the five-factor
analysis in section 4(a)(1) and the
definitions of ‘‘endangered species’’ and
‘‘threatened species’’ in sections 3(6)
and 3(20) establish the parameters for
both listing and delisting
determinations without distinguishing
between them.
Additionally, we propose to modify
the current regulatory text to clarify the
situations in which it would not be
appropriate for species to remain on the
lists of endangered and threatened
species. The current regulatory language
was intended to provide examples of
when a species should be removed from
the lists; however, the language in the
current regulations has been, in some
instances, misinterpreted as establishing
criteria for delisting. This proposed
change is consistent with the Services’
longstanding practice and the decision
in Friends of Blackwater v. Salazar, 691
F.3d 428 (D.C. Cir. 2012). That decision
confirms that, when reviewing whether
a listed species should be delisted, the
Services must apply the factors in
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section 4(a) of the Act. 691 F.3d at 433
(upholding FWS’s decision to delist the
West Virginia northern flying squirrel
because the agency was not required to
demonstrate that all of the recovery plan
criteria had been met before it could
delist the species and it was reasonable
to construe the recovery plan as
predictive of the delisting analysis
rather than controlling it). In that case,
the court held that ‘‘Section 4(a)(1) of
the Act provides the Secretary ‘shall’
consider the five statutory factors when
determining whether a species is
endangered, and section 4(c) makes
clear that a decision to delist ‘shall be
made in accordance’ with the same five
factors.’’ Id. at 432.
To more clearly align section 424.11
with section 4(a) of the Act we are
proposing to streamline it. As is
currently the case, any determination to
remove a species from the lists because
it is has become extinct is subject to the
Act’s requirement that any
determination as to the species’ status
must be based on the best scientific and
commercial data available. Thus, we are
proposing to retain text at the beginning
of the new section 424.11(e) that states;
‘‘The Secretary will delist a species if
the Secretary finds that, after
conducting a status review based on the
best scientific and commercial data
available:’’
Secondly, to align more closely with
the Act, we are proposing to replace the
current section 424.11(d)(1) with a new
section 424.11(e)(1) that simply states
the first reason for delisting a species as,
‘‘The species is extinct.’’ Our conclusion
that a species is extinct will be based on
the best scientific and commercial data
available, as required under section
4(b)(1)(A), which may include survey
data and information regarding the
period of time since the last detection
(e.g., documented occurrence or
sighting) of the species. It is
unnecessary, and potentially confusing
in the context of particular
determinations, to specifically address
these matters in the regulatory text. Our
evaluations will be conducted on a caseby-case basis, considering the speciesspecific biological evidence for species
extinction.
Third, we are replacing current
section 424.11(d)(2), which referred to
‘‘recovery,’’ with language in new
section 424.11(e)(2) that aligns with the
statutory definitions of an endangered
species or a threatened species.
Although we are proposing to remove
the word ‘‘recovery’’ from the current
section 424.11(d)(2), we intend the
proposed language to continue to refer,
among other things, to species that have
been recovered, because species that
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have been recovered no longer meet the
definition of either an endangered
species or a threatened species.
Fourth, we are proposing to add a
new provision, section 424.11(e)(3),
clarifying that listed entities will be
delisted if they do not meet the
definition of ‘‘species’’ as set forth in the
Act. This could occur if new
information, or new analysis of existing
information, leads the Secretary to
determine that a currently listed entity
is neither a taxonomic species or
subspecies, nor a ‘‘distinct population
segment.’’ For example, where, after the
time of listing, the Services conclude
that a species or subspecies should no
longer be recognized as a valid
taxonomic entity, the listed entity
would be removed from the list because
it no longer meets the definition of a
‘‘species.’’ In other instances, new data
could indicate that a particular listed
distinct population segment does not
meet the criteria of the Services’ Policy
Regarding the Recognition of Distinct
Vertebrate Population Segments Under
the Endangered Species Act (‘‘DPS
Policy’’; 61 FR 4722, February 7, 1996).
In either circumstance, the entity would
not meet the definition of a ‘‘species’’
and would not qualify for listing under
the Act.
Fifth, we are proposing to remove
current section 424.11(d)(3), which
specifies that delisting could be due to
error in the original data that the
Services relied upon when adding
species to the lists. This language is
unnecessary because any circumstance
in which a species was listed in error
would be covered by new section
424.11(e)(2) or (e)(3).
Lastly, we are proposing technical
changes to the existing regulations that
remain in place to accommodate the
proposed revisions discussed above. We
are proposing to modify current section
424.11(b) to include a reference to the
proposed section 424.11(d) regarding
the foreseeable future and the proposed
section 424.11(e) regarding delisting.
We are proposing to modify current
section 424.11(c) by adding minor
clarifying language to specify that this
paragraph refers to the statutory
definitions of an endangered species
and a threatened species.
Section 424.12—Criteria for
Designating Critical Habitat
Not Prudent Determinations
We propose to revise section
424.12(a)(1) to set forth a nonexhaustive list of circumstances in
which the Services may find it is not
prudent to designate critical habitat as
contemplated in section 4(a)(3)(A) of the
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Act. Under the clarifications that we
propose in this revision, the Services
would have the authority but would not
be required to find that designation
would not be prudent in the enumerated
circumstances. This is a change from the
current framework, which sets forth two
situations in which critical habitat is not
prudent. We anticipate that not-prudent
determinations would continue to be
rare. While this provision is intended to
reduce the burden of regulation in rare
circumstances in which designation of
critical habitat does not contribute to
the conservation of the species, the
Services recognize the value of critical
habitat as a conservation tool and expect
to designate it in most cases.
We propose to retain the circumstance
described in the longstanding language
of current section 424.12(a)(1)(i), which
is that the species is threatened by
taking or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species.
We propose to remove the language in
section 424.12(a)(1)(ii) indicating that it
would not be prudent to designate
critical habitat when ‘‘designation of
critical habitat would not be beneficial
to the species.’’ In a number of cases,
courts have remanded not-prudent
findings to the Service(s) because the
courts construed ‘‘would not be
beneficial’’ in ways the Services had not
intended. For example, a number of
courts have held that it was
unreasonable for FWS to make a notprudent determination simply because
most or all of the areas that would be
designated would not be subject to
consultations under ESA section 7. E.g.,
Natural Resources Defense Council v.
U.S. Dept. of Interior, 113 F.3d 1121 (9th
Cir. 1997); Conservation Council for
Hawaii v. Babbitt, 2 F. Supp. 2d 1280
(D. Haw. 1998). In Conservation
Council, the court concluded that FWS
had not determined that designation
would ‘‘not be beneficial to the species’’
because designating critical habitat
could bring other benefits to the species
beyond consultation, such as
informational benefits. 2 F. Supp. 2d at
1288. In NRDC, the court held that
determining critical habitat to be not
prudent because the majority of the
areas that would be designated as
critical habitat would not be subject to
consultation was based on an improper
interpretation of the regulatory phrase
‘‘not beneficial to the species’’ to mean
‘‘not beneficial to most of the species.’’
113 F.3d 1125–16. The existing
regulatory language is not in the statute,
and the Services consider the language
unnecessary and difficult to understand
and apply.
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Basing determinations on whether
particular circumstances are present,
rather than on whether a designation
would be beneficial, provides an
interpretation of the statute that is
clearer, more transparent, and more
straightforward. In some situations, the
Services may conclude, after a review of
the best available scientific data, that a
designation would nevertheless be
prudent even in the enumerated
circumstances. Conversely, the Services
may find in some circumstances that are
not enumerated in the proposed
language that a designation of critical
habitat would otherwise be not prudent.
We propose a number of
circumstances in which designation of
critical habitat would generally be not
prudent, including some circumstances
that were already captured in the
current regulations at section
424.12(a)(1)(ii) and some additional
circumstances that we have identified
based on our experience in designating
critical habitat. We propose to retain
and move into new section
424.12(a)(1)(iv) the circumstance
described in current section
424.12(a)(1)(ii), which is that no areas
meet the definition of critical habitat. It
is not possible for us to designate
critical habitat when no areas meet the
definition of critical habitat in the Act;
therefore, in these cases, designation is
not prudent. We also propose to retain
and expand the concept of current
section 424.12(a)(1)(ii) regarding the
lack of habitat-based threats to the
species.
In our 2016 revision of section
424.12(a)(1)(ii) (81 FR 7414, February
11, 2016), we clarified that, in
determining whether designation may
not be prudent, the Services could
consider whether the present or
threatened destruction, modification, or
curtailment of a species’ habitat or range
(i.e., considerations under section
4(a)(1)(A) of the Act (Factor A)) is not
a threat to the species. In the 2016
revision, we provided an example of a
designation that would not be prudent
due to the lack of habitat-based threats:
A species is threatened primarily by
disease, but the habitat upon which it
relies remains intact without threat and
would support conservation of the
species if not for the threat of disease.
Since then, we have encountered
situations in which threats to the
species’ habitat stem solely from causes
that cannot be addressed by
management actions that may be
identified through consultation under
section 7(a)(2) of the Act. In those
situations, a designation could create a
regulatory burden without providing
any conservation value to the species
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concerned. Examples would include
species experiencing threats stemming
from melting glaciers, sea level rise, or
reduced snowpack but no other habitatbased threats. In such cases, a critical
habitat designation and any resulting
section 7(a)(2) consultation, or
conservation effort identified through
such consultation, could not prevent
glaciers from melting, sea levels from
rising, or increase the snowpack. Thus,
we propose in section 424.12(a)(1)(ii)
that designation of critical habitat in
these cases may not be prudent because
it would not serve its intended function
to conserve the species.
We also propose to add as an
additional circumstance under section
424.12(a)(1)(iii) situations where critical
habitat areas under the jurisdiction of
the United States provide negligible
conservation value for a species that
primarily occurs in areas outside of U.S.
jurisdiction. In our 2016 revision of
these regulations, we noted in the
preamble that this could be a basis for
determining that critical habitat
designation would be not prudent;
however, we find it is clearer to add this
consideration directly to the regulatory
text. We would apply this determination
only to species that primarily occur
outside U.S. jurisdiction, and where no
areas under U.S. jurisdiction contain
features essential to the conservation of
the species. The circumstances when a
critical habitat designation would
provide negligible conservation value
for a species will be determined on a
case-by-case basis and may consider
such factors as threats to the species or
habitat and the species needs.
Designating Unoccupied Areas
On February 11, 2016, the Services
published a final rule revising the
regulations at section 424.12, which
establish criteria for designating critical
habitat (81 FR 7439). One of the
revisions we made was to eliminate the
following paragraph (e): ‘‘The Secretary
shall designate as critical habitat outside
the geographical area presently
occupied by a species only when a
designation limited to its present range
would be inadequate to ensure the
conservation of the species.’’ The
Services explained in the preamble to
the final rule that we had concluded
that the ‘‘rigid step-wise approach’’
prescribed in that prior regulatory
language may not be the best
conservation strategy for the species and
in some circumstances may result in a
designation that is geographically larger,
but less efficient as a conservation tool
(81 FR 7415). Nonetheless, we are aware
of continued perceptions that, by
eliminating this provision, the Services
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intended to designate as critical habitat
expansive areas of unoccupied habitat.
To address this concern, the Services
propose to revise section 424.12(b)(2) by
restoring the requirement that the
Secretary will first evaluate areas
occupied by the species. We also
propose to clarify when the Secretary
may determine unoccupied areas are
essential for the conservation of the
species.
In the Act, the term ‘‘geographical
area occupied by the species’’ is further
modified by the clause ‘‘at the time it is
listed.’’ However, if critical habitat is
not designated concurrently with
listing, or is revised years after the
species was listed, it can be difficult to
discern what was occupied at the time
of listing. The known distribution of a
species can change after listing for many
reasons, such as discovery of additional
localities, extirpation of populations, or
emigration of individuals to new areas.
In many cases, information concerning
a species’ distribution, particularly on
private lands, is limited because surveys
are not routinely carried out on private
lands. Although surveys may be
performed as part of an environmental
analysis for a particular development
proposal, such surveys typically focus
on listed rather than non-listed species.
Thus, our knowledge of a species’
distribution at the time of listing in
these areas is often limited and the
information in our listing rule may not
detail all areas occupied by the species
at that time.
Thus, while some of these changes in
a species’ known distribution reflect
changes in the actual distribution of the
species, some reflect only changes in the
quality of our information concerning
distribution. In these circumstances, the
determination of which geographic
areas were occupied at the time of
listing may include data developed
since the species was listed. This
interpretation was supported by the
court’s decision, Otay Mesa Property
L.P. v. DOI, 714 F. Supp. 2d 73 (D.D.C.
2010), rev’d on other grounds, 646 F.3d
914 (D.C. Cir. 2011) (San Diego fairy
shrimp). In that decision, the judge
noted that the clause ‘‘occupied at the
time of listing’’ allows FWS to make a
post-listing determination of occupancy
based on the currently known
distribution of the species in some
circumstances. Although the D.C.
Circuit disagreed with the district court
that the record contained sufficient data
to support the FWS’ determination of
occupancy in that case, the D.C. Circuit
did not express disagreement with (or
otherwise address) the district court’s
underlying conclusion that the Act
allows FWS to make a post-listing
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determination of occupancy if based on
adequate data. The Services
acknowledge that to make a post-listing
determination of occupancy we must
distinguish between actual changes to
species occupancy and changes in
available information.
The Act defines unoccupied critical
habitat in terms of a determination that
such areas are essential for the
conservation of the species. The
proposed section 424.12(b)(2) specifies
how the Services would determine
whether unoccupied areas are essential.
The proposed language states the
Services would only consider
unoccupied areas to be essential in two
situations: When a critical habitat
designation limited to geographical
areas occupied would (1) be inadequate
to ensure the conservation of the
species, or (2) result in less-efficient
conservation for the species. The
proposed changes will provide
additional predictability to the process
of determining when designating
unoccupied habitat may be appropriate.
For example, the Services could
consider unoccupied habitat to be
essential when a designation limited to
occupied habitat would result in a
geographically larger but less effective
designation.
There are situations where a
designation focused on occupied critical
habitat would result in less efficient
conservation for the species than a
designation that includes a mix of
occupied and unoccupied critical
habitat. In these cases, the designation
of some unoccupied areas would result
in the same or greater conservation for
the species but would do so more
efficiently. Efficient conservation for the
species refers to situations where the
conservation is effective, societal
conflicts are minimized, and resources
expended are commensurate with the
benefit to the species. The flexibility to
include unoccupied areas in a
designation where limiting the
designation to occupied areas would
have resulted in less-efficient
conservation of the species will allow
the Services to focus agency resources
thoughtfully in both designating critical
habitat and conducting future
consultations on the critical habitat.
In addition, we propose to further
clarify when the Secretary may
determine that an unoccupied area may
be essential for the conservation of the
species. In order for an unoccupied area
to be considered essential, the Secretary
must determine that there is a
reasonable likelihood that the area will
contribute to the conservation of the
species. In making a determination as to
whether such a reasonable likelihood
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exists, the Services will continue to take
into account the best available science
regarding species-specific and areaspecific factors. This could include such
factors as: (a) Whether the area is
currently or is likely to become usable
habitat for the species; (b) the likelihood
that interagency consultation under
Section 7 will be triggered, i.e., whether
any federal agency actions are likely to
be proposed with respect to the area;
and, (c) how valuable the potential
contributions of the area are to the
biological needs of the species.
When the Services evaluate if an area
is now, or is likely to become, usable
habitat for the species we would take
into account, among other things, the
current state of the area and extent to
which extensive restoration would be
needed for the area to become usable.
For example, the Services might
conclude that an area is unlikely to
contribute to the conservation of the
species where it would require
extensive affirmative restoration that
does not seem likely to occur such as
when a non-federal landowner or
necessary partners are unwilling to
undertake or allow such restoration.
Although the expressed intentions of
such landowners or partners will not
necessarily be determinative, the
Services would consider those
intentions in light of the mandatory
duties and conservation purposes of the
Act.
When the Services evaluate the
likelihood that interagency consultation
under section 7 will be triggered, we
would consider whether there are any
federal agency actions likely to be
proposed within the area (i.e., federal
nexus). Because the only regulatory
effect of a designation of critical habitat
is the requirement that federal agencies
avoid authorizing, funding, or
undertaking actions that may destroy or
adversely modify such habitat, the
likelihood that an area will contribute to
conservation is, in most cases, greater
for public lands and lands for which
such federal actions can be reasonably
anticipated than for other types of land.
However, the Services would
continue to consider the conservation
purposes of the Act in determining how
valuable the potential contributions of
the area are to the biological needs of
the species. In practice, this means that,
in the rare instance where the potential
contribution of the unoccupied area to
the conservation of the listed species is
extremely valuable, a lower threshold
than ‘‘likely’’ may be appropriate. For
example, where an area represents the
only potential habitat of its type (i.e., is
uniquely able to support certain life
functions of the species), the Services
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may reasonably classify that area as
essential even in the face of a low
likelihood that the area would
contribute to species conservation.
Conversely, a greater showing of
likelihood may be required for an area
that provides less significant
conservation value.
Public Comments
You may submit your comments and
materials concerning the proposed rule
by one of the methods listed in
ADDRESSES. Comments must be
submitted to http://www.regulations.gov
before 11:59 p.m. (Eastern Time) on the
date specified in DATES. We will not
consider hand-delivered comments that
we do not receive, or mailed comments
that are not postmarked, by the date
specified in DATES.
We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information in your
comment, you may request at the top of
your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so. Comments and
materials we receive, as well as
supporting documentation we used in
preparing this proposed rule, will be
available for public inspection on http://
www.regulations.gov.
Required Determinations
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Regulatory Planning and Review—
Executive Orders 12866 and 13563
Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. OIRA has determined
that this rule is significant.
Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements. This proposed rule
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is consistent with Executive Order
13563, and in particular with the
requirement of retrospective analysis of
existing rules, designed ‘‘to make the
agency’s regulatory program more
effective or less burdensome in
achieving the regulatory objectives.’’
Executive Order 13771
This proposed rule is expected to be
an Executive Order 13771 deregulatory
action.
Regulatory Flexibility Act
Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996; 5 U.S.C. 601 et seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare, and make available for public
comment, a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency, or his designee, certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. SBREFA
amended the Regulatory Flexibility Act
to require Federal agencies to provide a
statement of the factual basis for
certifying that a rule will not have a
significant economic impact on a
substantial number of small entities. We
certify that, if adopted as proposed, this
proposed rule would not have a
significant economic effect on a
substantial number of small entities.
The following discussion explains our
rationale.
This rulemaking revises and clarifies
requirements for NMFS and FWS
regarding factors for listing, delisting, or
reclassifying species and designating
critical habitat under the Endangered
Species Act to reflect agency experience
and to codify current agency practices.
The proposed changes to these
regulations do not expand the reach of
species protections or designations of
critical habitat.
NMFS and FWS are the only entities
that are directly affected by this rule
because we are the only entities that list
species and designate critical habitat
under the Endangered Species Act. No
external entities, including any small
businesses, small organizations, or small
governments, will experience any
economic impacts from this rule.
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Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)
In accordance with the Unfunded
Mandates Reform Act
(2 U.S.C. 1501 et seq.):
(a) On the basis of information
contained in the Regulatory Flexibility
Act section above, this proposed rule
would not ‘‘significantly or uniquely’’
affect small governments. We have
determined and certify pursuant to the
Unfunded Mandates Reform Act, 2
U.S.C. 1502, that this rule would not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. A Small
Government Agency Plan is not
required. As explained above, small
governments would not be affected
because the proposed rule would not
place additional requirements on any
city, county, or other local
municipalities.
(b) This proposed rule would not
produce a Federal mandate on State,
local, or tribal governments or the
private sector of $100 million or greater
in any year; that is, this proposed rule
is not a ‘‘significant regulatory action’’’
under the Unfunded Mandates Reform
Act. This proposed rule would impose
no obligations on State, local, or tribal
governments.
Takings (E.O. 12630)
In accordance with Executive Order
12630, this proposed rule would not
have significant takings implications.
This proposed rule would not pertain to
‘‘taking’’ of private property interests,
nor would it directly affect private
property. A takings implication
assessment is not required because this
proposed rule (1) would not effectively
compel a property owner to suffer a
physical invasion of property and (2)
would not deny all economically
beneficial or productive use of the land
or aquatic resources. This proposed rule
would substantially advance a
legitimate government interest
(conservation and recovery of
endangered species and threatened
species) and would not present a barrier
to all reasonable and expected beneficial
use of private property.
Federalism (E.O. 13132)
In accordance with Executive Order
13132, we have considered whether this
proposed rule would have significant
Federalism effects and have determined
that a federalism summary impact
statement is not required. This proposed
rule pertains only to factors for listing,
delisting, or reclassifying species and
designation of critical habitat under the
Endangered Species Act, and would not
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have substantial direct effects on the
States, on the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.
Civil Justice Reform (E.O. 12988)
This proposed rule does not unduly
burden the judicial system and meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988. This proposed rule would
clarify factors for listing, delisting, or
reclassifying species and designation of
critical habitat under the Endangered
Species Act.
Government-to-Government
Relationship With Tribes
In accordance with Executive Order
13175, ‘‘Consultation and Coordination
with Indian Tribal Governments,’’ the
Department of the Interior’s manual at
512 DM 2, and the Department of
Commerce (DOC) Tribal Consultation
and Coordination Policy (May 21, 2013),
DOC Departmental Administrative
Order (DAO) 218–8 (April 2012), and
NOAA Administrative Order (NAO)
218–8 (April 2012), we are considering
possible effects of this proposed rule on
federally recognized Indian Tribes. We
will continue to collaborate/coordinate
with tribes on issues related to federally
listed species and their habitats. See
Joint Secretarial Order 3206 (‘‘American
Indian Tribal Rights, Federal-Tribal
Trust Responsibilities, and the
Endangered Species Act,’’ June 5, 1997).
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Paperwork Reduction Act
This proposed rule does not contain
any new collections of information that
require approval by the OMB under the
Paperwork Reduction Act. This
proposed rule will not impose
recordkeeping or reporting requirements
on State, local, or Tribal governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
National Environmental Policy Act
We are analyzing this proposed
regulation in accordance with the
criteria of the National Environmental
Policy Act (NEPA), the Department of
the Interior regulations on
Implementation of the National
Environmental Policy Act (43 CFR
46.10–46.450), the Department of the
Interior Manual (516 DM 8), the NOAA
Administrative Order 216–6A, and the
NOAA Companion Manual (CM),
‘‘Policy and Procedures for Compliance
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with the National Environmental Policy
Act and Related Authorities’’ (effective
January 13, 2017).
We anticipate that the categorical
exclusion found at 43 CFR 46.210(i)
likely applies to the proposed regulation
changes. At 43 CFR 46.210(i), the
Department of the Interior has found
that the following category of actions
would not individually or cumulatively
have a significant effect on the human
environment and are, therefore,
categorically excluded from the
requirement for completion of an
environmental assessment or
environmental impact statement:
‘‘Policies, directives, regulations, and
guidelines: that are of an administrative,
financial, legal, technical, or procedural
nature.’’
NOAA’s NEPA procedures include a
similar categorical exclusion for
‘‘preparation of policy directives, rules,
regulations, and guidelines of an
administrative, financial, legal,
technical, or procedural nature.’’
(Categorical Exclusion G7, at CM
Appendix E).
We invite the public to comment on
the extent to which this proposed
regulation may have a significant impact
on the human environment, or fall
within one of the categorical exclusions
for actions that have no individual or
cumulative effect on the quality of the
human environment. We will complete
our analysis, in compliance with NEPA,
before finalizing this regulation.
Energy Supply, Distribution or Use
(E.O. 13211)
Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. The proposed revised
regulations are not expected to affect
energy supplies, distribution, and use.
Therefore, this action is not a significant
energy action, and no Statement of
Energy Effects is required.
Clarity of the Rule
We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:
(1) Be logically organized;
(2) Use the active voice to address
readers directly;
(3) Use clear language rather than
jargon;
(4) Be divided into short sections and
sentences; and
(5) Use lists and tables wherever
possible.
If you feel that we have not met these
requirements, send us comments by one
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of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.
Authority
We issue this proposed rule under the
authority of the Endangered Species
Act, as amended (16 U.S.C. 1531 et seq).
List of Subjects in 50 CFR Part 424
Administrative practice and
procedure, Endangered and threatened
species.
Proposed Regulation Promulgation
For the reasons set out in the
preamble, we hereby propose to amend
part 424, subchapter A of chapter IV,
title 50 of the Code of Federal
Regulations, as set forth below:
PART 424—LISTING ENDANGERED
AND THREATENED SPECIES AND
DESIGNATING CRITICAL HABITAT
1. The authority citation for part 424
continues to read as follows:

■

Authority: 16 U.S.C. 1531 et seq.

2. Amend § 424.11 by revising
paragraphs (b) through (f) and adding a
new paragraph (g) to read as follows:

■

§ 424.11 Factors for listing, delisting, or
reclassifying species.

*

*
*
*
*
(b) The Secretary shall make any
determination required by paragraphs
(c), (d), and (e) of this section solely on
the basis of the best available scientific
and commercial information regarding a
species’ status.
(c) A species shall be listed or
reclassified if the Secretary determines,
on the basis of the best scientific and
commercial data available after
conducting a review of the species’
status, that the species meets the
definition of an endangered species or a
threatened species because of any one or
a combination of the following factors:
(1) The present or threatened
destruction, modification, or
curtailment of its habitat or range;
(2) Overutilization for commercial,
recreational, scientific, or educational
purposes;
(3) Disease or predation;
(4) The inadequacy of existing
regulatory mechanisms; or
(5) Other natural or manmade factors
affecting its continued existence.
(d) In determining whether a species
is a threatened species, the Services
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must analyze whether the species is
likely to become an endangered species
within the foreseeable future. The term
foreseeable future extends only so far
into the future as the Services can
reasonably determine that the
conditions potentially posing a danger
of extinction in the foreseeable future
are probable. The Services will describe
the foreseeable future on a case-by-case
basis, using the best available data and
taking into account considerations such
as the species’ life-history
characteristics, threat-projection
timeframes, and environmental
variability. The Services need not
identify the foreseeable future in terms
of a specific period of time, but may
instead explain the extent to which they
can reasonably determine that both the
future threats and the species’ responses
to those threats are probable.
(e) The Secretary will delist a species
if the Secretary finds that, after
conducting a status review based on the
best scientific and commercial data
available:
(1) The species is extinct;
(2) The species does not meet the
definition of an endangered species or a
threatened species. In making such a
determination, the Secretary shall
consider the same factors and apply the
same standards set forth in paragraph (c)
of this section regarding listing and
reclassification; or
(3) The listed entity does not meet the
statutory definition of a species.
(f) The fact that a species of fish,
wildlife, or plant is protected by the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (see part 23 of this title 50) or a
similar international agreement on such
species, or has been identified as
requiring protection from unrestricted
commerce by any foreign nation, or to
be in danger of extinction or likely to
become so within the foreseeable future
by any State agency or by any agency of
a foreign nation that is responsible for
the conservation of fish, wildlife, or
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plants, may constitute evidence that the
species is endangered or threatened.
The weight given such evidence will
vary depending on the international
agreement in question, the criteria
pursuant to which the species is eligible
for protection under such authorities,
and the degree of protection afforded
the species. The Secretary shall give
consideration to any species protected
under such an international agreement,
or by any State or foreign nation, to
determine whether the species is
endangered or threatened.
(g) The Secretary shall take into
account, in making determinations
under paragraphs (c) or (e) of this
section, those efforts, if any, being made
by any State or foreign nation, or any
political subdivision of a State or
foreign nation, to protect such species,
whether by predator control, protection
of habitat and food supply, or other
conservation practices, within any area
under its jurisdiction, or on the high
seas.
■ 3. Amend § 424.12 by revising
paragraphs (a)(1) and (b)(2) to read as
follows:
§ 424.12
habitat.

Criteria for designating critical

(a) * * *
(1) The Secretary may, but is not
required to, determine that a
designation would not be prudent in the
following circumstances:
(i) The species is threatened by taking
or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species;
(ii) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;
(iii) Areas within the jurisdiction of
the United States provide no more than
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negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States;
(iv) No areas meet the definition of
critical habitat; or
(v) After analyzing the best scientific
data available, the Secretary otherwise
determines that designation of critical
habitat would not be prudent.
*
*
*
*
*
(b) * * *
(2) The Secretary will designate as
critical habitat, at a scale determined by
the Secretary to be appropriate, specific
areas outside the geographical area
occupied by the species only upon a
determination that such areas are
essential for the conservation of the
species. When designating critical
habitat, the Secretary will first evaluate
areas occupied by the species. The
Secretary will only consider unoccupied
areas to be essential where a critical
habitat designation limited to
geographical areas occupied would be
inadequate to ensure the conservation of
the species or would result in less
efficient conservation for the species.
Efficient conservation for the species
refers to situations where the
conservation is effective, societal
conflicts are minimized, and resources
expended are commensurate with the
benefit to the species. In addition, for an
unoccupied area to be considered
essential, the Secretary must determine
that there is a reasonable likelihood that
the area will contribute to the
conservation of the species.
*
*
*
*
*
Dated: July 18, 2018
Ryan K. Zinke,
Secretary, Department of the Interior.
Dated: July 16, 2018.
Wilbur Ross,
Secretary, Department of Commerce.
[FR Doc. 2018–15810 Filed 7–24–18; 8:45 am]
BILLING CODE 4333–15–P; 3510–22–P
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§ 73.671 Educational and informational
programming for children.

*

*
*
*
*
(c) * * *
(3) For commercial broadcast stations
only, the program is identified as
specifically designed to educate and
inform children by the display on the
television screen throughout the
program of the symbol E/I;
*
*
*
*
*
■ 3. Amend § 73.671 by removing
paragraph (d), redesignating paragraph
(e) as paragraph (d), and revising
redesignated paragraph (d) to read as
follows:
§ 73.671 Educational and informational
programming for children.

*
*
*
*
(d) The Commission will apply the
following processing guideline to digital
stations in assessing whether a
television broadcast licensee has
complied with the Children’s Television
Act of 1990 (‘‘CTA’’) on its digital
channel(s). A digital television licensee
that has aired at least three hours per
week of Core Programming (as defined
in paragraph (c) of this section and as
averaged over a six month period) on its
main program stream will be deemed to
have satisfied its obligation to air such
programming and shall have the CTA
portion of its license renewal
application approved by the
Commission staff. The licensee may air
all of the Core Programing on its main
program stream or on another free
program stream, or may distribute it
across multiple free program streams, at
its discretion. Licensees that do not
meet this processing guidelines will
have full opportunity to demonstrate
compliance with the CTA and be
eligible for such staff approval by
relying in part on sponsorship of Core
educational/informational programs on
other stations in the market that
increases the amount of Core
educational and informational
programming on the station airing the
sponsored program and/or on special
nonbroadcast efforts which enhance the
value of children’s educational and
informational television programming.
■ 4. Amend 73.3526 by revising
paragraph (e)(11)(iii) to read as follows:
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*

§ 73.3526 Local public inspection file of
commercial stations.

(e) * * *
(11) * * *
(iii) Children’s television
programming reports. For commercial
TV broadcast stations on an annual
basis, a completed Children’s Television
Programming Report (‘‘Report’’), on FCC
Form 398, reflecting efforts made by the
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licensee during the preceding year to
serve the educational and informational
needs of children. The Report is to be
placed in the public inspection file by
the tenth day of the succeeding calendar
year. By this date, a copy of the Report
is also to be filed electronically with the
FCC. The Report shall identify the
licensee’s educational and informational
programming efforts, including
programs aired by the station that are
specifically designed to serve the
educational and informational needs of
children, and it shall explain how
programs identified as Core
Programming meet the definition set
forth in § 73.671(c). The Report shall
include the name of the individual at
the station responsible for collecting
comments on the station’s compliance
with the Children’s Television Act, and
it shall be separated from other
materials in the public inspection file.
The Report shall also identify the
program guide publishers to which
information regarding the licensee’s
educational and informational
programming was provided as required
in § 73.673, as well as the station’s
license renewal date. These Reports
shall be retained in the public
inspection file until final action has
been taken on the station’s next license
renewal application.
*
*
*
*
*
[FR Doc. 2018–15819 Filed 7–24–18; 8:45 am]
BILLING CODE 6712–01–P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17
[Docket No. FWS–HQ–ES–2018–0007;
4500030113]
RIN 1018–BC97

Endangered and Threatened Wildlife
and Plants; Revision of the
Regulations for Prohibitions to
Threatened Wildlife and Plants
Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.
AGENCY:

We, the U.S. Fish and
Wildlife Service, propose to revise our
regulations extending most of the
prohibitions for activities involving
endangered species to threatened
species. For species already listed as a
threatened species, the proposed
regulations would not alter the
applicable prohibitions. The proposed
regulations would require the Service,
pursuant to section 4(d) of the

SUMMARY:
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Endangered Species Act, to determine
what, if any, protective regulations are
appropriate for species that the Service
in the future determines to be
threatened.
DATES: We will accept comments
received or postmarked on or before
September 24, 2018. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES below) must be received by
11:59 p.m. Eastern Time on the closing
date.
ADDRESSES: You may submit comments
by one of the following methods:
(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS–HQ–ES–2018–0007, which
is the docket number for this
rulemaking. Then, in the Search panel
on the left side of the screen, under the
Document Type heading, click on the
Proposed Rules link to locate this
document. You may submit a comment
by clicking on ‘‘Comment Now!’’
(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS–HQ–ES–2018–
0007; U.S. Fish and Wildlife Service,
MS: BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041–3803.
We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Request
for Information, below, for more
information).
FOR FURTHER INFORMATION CONTACT:
Bridget Fahey, U.S. Fish and Wildlife
Service, Division of Conservation and
Classification, 5275 Leesburg Pike, Falls
Church, VA 22041–3803, telephone
703/358–2171. If you use a
telecommunications device for the deaf
(TDD), call the Federal Relay Service at
800/877–8339.
SUPPLEMENTARY INFORMATION:
Background
The Endangered Species Act of 1973,
as amended (‘‘ESA’’ or ‘‘Act’’; 16 U.S.C.
1531 et seq.), states that the purposes of
the Act are to provide a means to
conserve the ecosystems upon which
listed species depend, to develop a
program for the conservation of listed
species, and to achieve the purposes of
certain treaties and conventions.
Moreover, the Act states that it is the
policy of Congress that the Federal
Government will seek to conserve
threatened and endangered species and
use its authorities to further the
purposes of the Act. This proposed
rulemaking action pertains primarily to
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sections 4 and 9 of the Act: Section 9
sets forth prohibitions for activities
pertaining to species listed under the
Act, and section 4(d) pertains to
protective regulations for threatened
species.
This proposed rule is one of three
related proposed rules that are
publishing in today’s Federal Register.
All of these documents propose
revisions to various regulations that
implement the ESA.
In carrying out Executive Order
13777, ‘‘Enforcing the Regulatory
Reform Agenda,’’ the Department of the
Interior (DOI) published a document
with the title ‘‘Regulatory Reform’’ in
the Federal Register of June 22, 2017
(82 FR 28429). The document requested
public comment on how DOI can
improve implementation of regulatory
reform initiatives and policies and
identify regulations for repeal,
replacement, or modification. This
proposed rule and the two related
proposed rules in today’s Federal
Register address some of the comments
that DOI has received in response to the
regulatory reform docket.
Proposed Changes to Part 17
The regulations that implement the
ESA are located in title 50 of the Code
of Federal Regulations. This proposed
rule would revise regulations found in
part 17 of title 50, particularly in
subpart D, which pertains to threatened
wildlife, and subpart G, which pertains
to threatened plants.
We propose to amend §§ 17.31 and
17.71, along with conforming
amendments to other sections of title 50.
Among other changes, the proposal
would add language in both sections to
paragraph (a) to specify that its
provisions apply only to species listed
as threatened species on or before the
effective date of this rule. Species listed
or reclassified as a threatened species
after the effective date of this rule, if
finalized, would have protective
regulations only if the Service
promulgates a species-specific rule (also
referred to as a special rule). In those
cases, we intend to finalize the speciesspecific rule concurrent with the final
listing or reclassification determination.
Notwithstanding our intention, we have
discretion to revise or promulgate
species-specific rules at any time after
the final listing or reclassification
determination. However, we specifically
request comments on our stated
intention of finalizing species-specific
rules concurrent with final listing rules,
including whether we should include
any binding requirement in the
regulatory text to do so, such as setting
a timeframe for finalizing species-
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specific rules after a final listing or
reclassification determination.
This change would make our
regulatory approach for threatened
species parallel with the approach that
the National Marine Fisheries Service
(NMFS) has taken since Congress added
section 4(d) to the Act, as discussed
below. The protective regulations that
currently apply to threatened species
would not change, unless the Service
adopts a species-specific rule in the
future. As of the date of this proposal,
there are species-specific protective
regulations for threatened wildlife in
subpart D of part 17, but the Service has
not adopted any species-specific
protective regulations for plants. The
proposed regulations would not affect
the consultation obligations of Federal
agencies pursuant to section 7 of the
Act. The proposed regulations would
not change permitting pursuant to 50
CFR 17.32.
The prohibitions set forth in ESA
Section 9 expressly apply only to
species listed as endangered under the
Act, as opposed to threatened. 16 U.S.C.
1538(a). ESA Section 4(d), however,
provides that the Secretaries may by
regulation extend some or all of the
Section 9 prohibitions to any species
listed as threatened. Id. § 1533(d). 16
U.S.C. 1533(d). See, also S. Rep. 93–307
(July 1, 1973) (in amending the ESA to
include the protection of threatened
species and creating ‘‘two levels of
protection’’ for endangered species and
threatened species, ‘‘regulatory
mechanisms may more easily be tailored
to the needs of the’’ species). Our
existing regulations in §§ 17.31 and
17.71, extending most of the
prohibitions for endangered species to
threatened species unless altered by a
specific regulation, is one reasonable
approach to exercising the discretion
granted to the Service by section 4(d) of
the Act. See Sweet Home Chapter of
Communities for a Great Or. v. Babbitt,
1 F.3d 1, 7 (D.C. Cir. 1993) (‘‘regardless
of the ESA’s overall design, § 1533(d)
arguably grants the FWS the discretion
to extend the maximum protection to all
threatened species at once, if guided by
its expertise in the field of wildlife
protection, it finds it expeditious to do
so’’), altered on other grounds in
rehearing, 17 F.3d 1463 (D.C. Cir. 1994).
Another reasonable approach is the
one that the Department of Commerce,
through NMFS, has taken in regard to
the species under its purview. NMFS
did not adopt regulations that extended
most of the prohibitions for endangered
species to threatened species as we did.
Rather, for each species that they list as
threatened, NMFS promulgates the
appropriate regulations to put in place
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prohibitions, protections, or restrictions
tailored specifically to that species. In
more than 40 years of implementing the
Act, NMFS has successfully
implemented the provisions of the Act
using this approach.
Moreover, we have gained
considerable experience in developing
species-specific rules over the years.
Where we have developed speciesspecific 4(d) rules, we have seen many
benefits, including removing redundant
permitting requirements, facilitating
implementation of beneficial
conservation actions, and making better
use of our limited personnel and fiscal
resources by focusing prohibitions on
the stressors contributing to the
threatened status of the species. This
revision allows us to capitalize on these
benefits in tailoring the regulations to
the conservation needs of the species.
For example, we finalized a speciesspecific 4(d) rule for the coastal
California gnatcatcher (Polioptila
californica californica) on December 10,
1993 (58 FR 65088). In that 4(d) rule, we
determined that activities that met the
requirements of the State of California’s
Natural Communities Conservation Plan
for the protection of coastal sage scrub
habitat would not constitute violations
of section 9 of the Act. Similarly, in
2016, we finalized the listing of the
Kentucky arrow darter (Etheostoma
spilotum) with a species-specific 4(d)
rule that exempts take as a result of
beneficial in-stream habitat
enhancement projects, bridge and
culvert replacement, and maintenance
of stream crossings on lands managed
by the U.S. Forest Service in habitats
occupied by the species (81 FR 68963,
October 5, 2016). As with both of these
examples, if the proposed rule is
finalized, we would continue our
practice of explaining in the preamble
the rationale for the species-specific
prohibitions included in each 4(d) rule.
Upon reviewing the approach NMFS
has taken and in light of the benefits we
have noted in developing speciesspecific rules, we now conclude these
proposed changes will align our
practices with those of NMFS regarding
threatened species under Department of
Commerce purview, but also that they
will better tailor protections to the
needs of the threatened species while
still providing meaning to the statutory
distinction between ‘‘endangered
species’’ and ‘‘threatened species.’’
The proposed regulations would
remove the references to subpart A in
§ 17.31 and § 17.71. In § 17.31, we
propose to specify which sections apply
to wildlife, to be more transparent as to
which provisions contain exceptions to
the prohibitions. In § 17.71, we propose
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to remove all reference to subpart A,
because none of those exceptions apply
to plants.
In proposing the specific changes to
the regulations that follow, and setting
out the accompanying clarifying
discussion in this preamble, the Service
is establishing prospective standards
only. Nothing in these proposed revised
regulations is intended to require (now
or at such time as these regulations may
become final) that any previous listing,
delisting, or reclassification
determinations or species-specific
protective regulations be reevaluated on
the basis of any final regulations. The
existing protections for currently-listed
threatened species are within the
discretion expressly delegated to the
Secretary by Congress.
Pursuant to section 10(j) of the Act,
members of experimental populations
are generally treated as threatened
species and, pursuant to 50 CFR 17.81,
populations are designated through
population-specific regulation found in
§§ 17.84–17.86. As under our existing
practice, each such population-specific
regulation will contain all of the
applicable prohibitions, along with any
exceptions to prohibitions, for that
experimental population. None of the
changes associated with this rulemaking
will change existing special rules for
experimental populations. Any 10(j)
special rules promulgated after the
effective date of this rule which make
applicable to a non-essential
experimental population some or all of
the prohibitions that statutorily apply to
endangered species will not refer to 50
CFR 17.31(a); rather, they will instead
independently articulate those
prohibitions or refer to 50 CFR 17.21.
Request for Information
Any final rule based on this proposal
will consider information and
recommendations timely submitted
from all interested parties. We solicit
comments, information, and
recommendations from governmental
agencies, Native American tribes, the
scientific community, industry groups,
environmental interest groups, and any
other interested parties on this proposed
rule. All comments and materials
received by the date listed in DATES,
above, will be considered prior to the
approval of a final rule.
You may submit your information
concerning this proposed rule by one of
the methods listed in ADDRESSES. If you
submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
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personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on http://
www.regulations.gov.
Information and supporting
documentation that we receive in
response to this proposed rule will be
available for you to review at http://
www.regulations.gov in Docket No.
FWS–HQ–ES–2018–0007.
Required Determinations
Regulatory Planning and Review
(Executive Orders 12866 and 13563)
Executive Order 12866 provides that
the Office of Management and Budget’s
Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. OIRA has determined that this
rule is significant.
Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements. This proposed rule
is consistent with Executive Order
13563, and in particular with the
requirement of retrospective analysis of
existing rules, designed ‘‘to make the
agency’s regulatory program more
effective or less burdensome in
achieving the regulatory objectives.’’
Executive Order 13771
This proposed rule is expected to be
an Executive Order 13771 deregulatory
action.
Regulatory Flexibility Act
Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996; 5 U.S.C. 601 et seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare, and make available for public

PO 00000

Frm 00026

Fmt 4702

Sfmt 4702

comment, a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency, or his designee, certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. SBREFA
amended the Regulatory Flexibility Act
to require Federal agencies to provide a
statement of the factual basis for
certifying that a rule will not have a
significant economic impact on a
substantial number of small entities. We
certify that, if adopted as proposed, this
proposed rule would not have a
significant economic effect on a
substantial number of small entities.
The following discussion explains our
rationale.
This rulemaking revises the
regulations for 4(d) rules for species
determined to meet the definition of a
‘‘threatened species’’ under the Act. The
changes in this proposed rule are
instructive regulations and do not affect
small entities.
The Service is the only entity that is
directly affected by this proposed
regulation change at 50 CFR part 17
because we are the only entity that is
affected by changes to this section of the
Code of Federal Regulations. No
external entities, including any small
businesses, small organizations, or small
governments, will experience any
economic impacts from this rule.
Consequently, this proposed rulemaking
action is not a major rule under
SBREFA.
Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)
In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):
(a) On the basis of information
contained in the Regulatory Flexibility
Act section above, this proposed rule
would not ‘‘significantly or uniquely’’
affect small governments. We have
determined and certify pursuant to the
Unfunded Mandates Reform Act, 2
U.S.C. 1502, that this rule would not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. A Small
Government Agency Plan is not
required. As explained above, small
governments would not be affected
because the proposed rule would not
place additional requirements on any
city, county, or other local
municipalities.
(b) This proposed rule would not
produce a Federal mandate on State,
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local, or tribal governments or the
private sector of $100 million or greater
in any year; that is, this proposed rule
is not a ‘‘significant regulatory action’’
under the Unfunded Mandates Reform
Act. This proposed rule would impose
no obligations on State, local, or tribal
governments.
Takings (E.O. 12630)
In accordance with Executive Order
12630, this proposed rule would not
have significant takings implications.
This proposed rule would not pertain to
‘‘taking’’ of private property interests,
nor would it directly affect private
property. A takings implication
assessment is not required because this
proposed rule (1) would not effectively
compel a property owner to suffer a
physical invasion of property and (2)
would not deny all economically
beneficial or productive use of the land
or aquatic resources. This proposed rule
would substantially advance a
legitimate government interest
(conservation and recovery of
endangered and threatened species) and
would not present a barrier to all
reasonable and expected beneficial use
of private property.
Federalism (E.O. 13132)
In accordance with Executive Order
13132, we have considered whether this
proposed rule would have significant
Federalism effects and have determined
that a federalism summary impact
statement is not required. This proposed
rule pertains only to prohibitions for
activities pertaining to threatened
species under the Endangered Species
Act and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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Civil Justice Reform (E.O. 12988)
This proposed rule does not unduly
burden the judicial system and meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988. This proposed rule would
clarify the prohibitions to threatened
species under the Endangered Species
Act.
Government-to-Government
Relationship With Tribes
In accordance with the President’s
memorandum of April 29, 1994,
‘‘Government-to-Government Relations
with Native American Tribal
Governments’’ (59 FR 22951), Executive
Order 13175, and the Department of the
Interior’s manual at 512 DM 2, we
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readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis.
Paperwork Reduction Act
This rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501–3520) is not required.
We may not conduct or sponsor and you
are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.
National Environmental Policy Act
We are analyzing this proposed
regulation in accordance with the
criteria of the National Environmental
Policy Act (NEPA), the Department of
the Interior regulations on
Implementation of the National
Environmental Policy Act (43 CFR
46.10–46.450), and the Department of
the Interior Manual (516 DM 8).
We anticipate that the categorical
exclusion found at 43 CFR 46.210(i)
likely applies to these proposed
regulation changes. At 43 CFR 46.210(i),
the Department of the Interior has found
that the following category of actions
would not individually or cumulatively
have a significant effect on the human
environment and are, therefore,
categorically excluded from the
requirement for completion of an
environmental assessment or
environmental impact statement:
‘‘Policies, directives, regulations, and
guidelines: that are of an administrative,
financial, legal, technical, or procedural
nature.’’
We invite the public to comment on
the extent to which this proposed
regulation may have a significant impact
on the human environment, or fall
within one of the categorical exclusions
for actions that have no individual or
cumulative effect on the quality of the
human environment. We will complete
our analysis, in compliance with NEPA,
before finalizing this proposed rule.
Energy Supply, Distribution or Use (E.O.
13211)
Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. This proposed rule, if made
final, is not expected to affect energy
supplies, distribution, and use.
Therefore, this action is not a significant
energy action, and no Statement of
Energy Effects is required.
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Clarity of the Rule
We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:
(1) Be logically organized;
(2) Use the active voice to address
readers directly;
(3) Use clear language rather than
jargon;
(4) Be divided into short sections and
sentences; and
(5) Use lists and tables wherever
possible.
If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.
List of Subjects in 50 CFR Part 17
Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.
Proposed Regulation Promulgation
Accordingly, we hereby propose to
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as set forth below:
PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS
. 1. The authority citation for part 17
continues to read as follows:

■

Authority: 16 U.S.C. 1361–1407; 1531–
1544; and 4201–4245, unless otherwise
noted.
■

. 2. Revise § 17.31 to read as follows:

§ 17.31

Prohibitions.

(a) Except as provided in §§ 17.4
through 17.8, or in a permit issued
under this subpart, all of the provisions
of § 17.21, except § 17.21(c)(5), shall
apply to threatened species of wildlife
that were added to the List of
Endangered and Threatened Wildlife in
§ 17.11(h) on or prior to [EFFECTIVE DATE
OF THE FINAL RULE], unless the Secretary
has promulgated species-specific
provisions (see paragraph (c) of this
section).
(b) In addition to any other provisions
of this part 17, any employee or agent
of the Service, of the National Marine
Fisheries Service, or of a State
conservation agency that is operating a
conservation program pursuant to the
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terms of a cooperative agreement with
the Service in accordance with section
6(c) of the Act, who is designated by
that agency for such purposes, may,
when acting in the course of official
duties, take those threatened species of
wildlife that are covered by an approved
cooperative agreement to carry out
conservation programs.
(c) Whenever a species-specific rule
in §§ 17.40 through 17.48 applies to a
threatened species, none of the
provisions of paragraphs (a) and (b) of
this section will apply. The speciesspecific rule will contain all the
applicable prohibitions and exceptions.
■ 3. Revise § 17.71 to read as follows:
§ 17.71

Prohibitions.
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(a) Except as provided in a permit
issued under this subpart, all of the
provisions of § 17.61 shall apply to
threatened species of plants that were
added to the List of Endangered and
Threatened Plants in § 17.12(h) on or
prior to [EFFECTIVE DATE OF THE FINAL
RULE], with the following exception:
Seeds of cultivated specimens of species
treated as threatened shall be exempt
from all the provisions of § 17.61,
provided that a statement that the seeds
are of ‘‘cultivated origin’’ accompanies
the seeds or their container during the
course of any activity otherwise subject
to these regulations.
(b) In addition to any provisions of
this part 17, any employee or agent of
the Service or of a State conservation
agency that is operating a conservation
program pursuant to the terms of a
cooperative agreement with the Service
in accordance with section 6(c) of the
Act, who is designated by that agency
for such purposes, may, when acting in
the course of official duties, remove and
reduce to possession from areas under
Federal jurisdiction those threatened
species of plants that are covered by an
approved cooperative agreement to
carry out conservation programs.
(c) Whenever a species-specific rule
in §§ 17.73 through 17.78 applies to a
threatened species, the species-specific
rule will contain all the applicable
prohibitions and exceptions.
Dated: July 18, 2018.
Ryan K. Zinke,
Secretary, Department of the Interior.
[FR Doc. 2018–15811 Filed 7–24–18; 8:45 am]
BILLING CODE 4333–15–P
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AGENCY:

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Request
for Information below for more
information).
FOR FURTHER INFORMATION CONTACT:
Craig Aubrey, U.S. Fish and Wildlife
Service, Division of Environmental
Review, 5275 Leesburg Pike, Falls
Church, VA 22041–3803, telephone
703/358–2442; or Cathy Tortorici, ESA
Interagency Cooperation Division,
Office of Protected Resources, 1315
East-West Highway, Silver Spring, MD
20910, telephone 301/427–8495. If you
use a telecommunications device for the
deaf (TDD), call the Federal Relay
Service at 800–877–8339.
SUPPLEMENTARY INFORMATION:

We, FWS and NMFS
(collectively referred to as the
‘‘Services’’ or ‘‘we’’), propose to amend
portions of our regulations that
implement section 7 of the Endangered
Species Act of 1973, as amended. The
Services are proposing these changes to
improve and clarify the interagency
consultation processes and make them
more efficient and consistent.
DATES: We will accept comments from
all interested parties until September
24, 2018. Please note that if you are
using the Federal eRulemaking Portal
(see ADDRESSES below), the deadline for
submitting an electronic comment is
11:59 p.m. Eastern Standard Time on
this date.
ADDRESSES: You may submit comments
by one of the following methods:
(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS–HQ–ES–2018–0009, which
is the docket number for this
rulemaking. Then, in the Search panel
on the left side of the screen, under the
Document Type heading, click on the
Proposed Rules link to locate this
document. You may submit a comment
by clicking on ‘‘Comment Now!’’
(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS–HQ–ES–2018–
0009; U.S. Fish and Wildlife Service,
MS: BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041–3803 or National
Marine Fisheries Service, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910.
We request that you send comments
only by the methods described above.

Background
The purposes of the Endangered
Species Act of 1973, as amended
(‘‘ESA’’ or ‘‘Act’’; 16 U.S.C. 1531 et seq.)
are to provide a means to conserve the
ecosystems upon which listed species
depend, to develop a program for the
conservation of listed species, and to
achieve the purposes of certain treaties
and conventions. Moreover, the Act
states that it is the policy of Congress
that the Federal Government will seek
to conserve threatened and endangered
species, and use its authorities in
furtherance of the purposes of the Act.
The Secretaries of the Interior and
Commerce share responsibilities for
implementing most of the provisions of
the Act. Generally, marine species are
under the jurisdiction of the Secretary of
Commerce, and all other species are
under the jurisdiction of the Secretary of
the Interior. Authority to administer the
Act has been delegated by the Secretary
of the Interior to the Director of the U.S.
Fish and Wildlife Service (FWS) and by
the Secretary of Commerce to the
Assistant Administrator for the National
Marine Fisheries Service (NMFS).
References in this document to ‘‘the
Services’’ mean FWS and NMFS.
There have been no comprehensive
amendments to the Act since 1988, and
no comprehensive revisions to the
implementing regulations since 1986. In
the years since those changes took
place, much has happened: The
Services have gained considerable
experience in implementing the Act, as
have other Federal agencies, States, and
property owners; there have been
numerous court decisions regarding
almost every provision of the Act and its
implementing regulations; the
Government Accountability Office has
completed reviews of the Act’s
implementation; there have been many
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terms of a cooperative agreement with
the Service in accordance with section
6(c) of the Act, who is designated by
that agency for such purposes, may,
when acting in the course of official
duties, take those threatened species of
wildlife that are covered by an approved
cooperative agreement to carry out
conservation programs.
(c) Whenever a species-specific rule
in §§ 17.40 through 17.48 applies to a
threatened species, none of the
provisions of paragraphs (a) and (b) of
this section will apply. The speciesspecific rule will contain all the
applicable prohibitions and exceptions.
■ 3. Revise § 17.71 to read as follows:
§ 17.71

Prohibitions.

daltland on DSKBBV9HB2PROD with PROPOSALS

(a) Except as provided in a permit
issued under this subpart, all of the
provisions of § 17.61 shall apply to
threatened species of plants that were
added to the List of Endangered and
Threatened Plants in § 17.12(h) on or
prior to [EFFECTIVE DATE OF THE FINAL
RULE], with the following exception:
Seeds of cultivated specimens of species
treated as threatened shall be exempt
from all the provisions of § 17.61,
provided that a statement that the seeds
are of ‘‘cultivated origin’’ accompanies
the seeds or their container during the
course of any activity otherwise subject
to these regulations.
(b) In addition to any provisions of
this part 17, any employee or agent of
the Service or of a State conservation
agency that is operating a conservation
program pursuant to the terms of a
cooperative agreement with the Service
in accordance with section 6(c) of the
Act, who is designated by that agency
for such purposes, may, when acting in
the course of official duties, remove and
reduce to possession from areas under
Federal jurisdiction those threatened
species of plants that are covered by an
approved cooperative agreement to
carry out conservation programs.
(c) Whenever a species-specific rule
in §§ 17.73 through 17.78 applies to a
threatened species, the species-specific
rule will contain all the applicable
prohibitions and exceptions.
Dated: July 18, 2018.
Ryan K. Zinke,
Secretary, Department of the Interior.
[FR Doc. 2018–15811 Filed 7–24–18; 8:45 am]
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AGENCY:

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Request
for Information below for more
information).
FOR FURTHER INFORMATION CONTACT:
Craig Aubrey, U.S. Fish and Wildlife
Service, Division of Environmental
Review, 5275 Leesburg Pike, Falls
Church, VA 22041–3803, telephone
703/358–2442; or Cathy Tortorici, ESA
Interagency Cooperation Division,
Office of Protected Resources, 1315
East-West Highway, Silver Spring, MD
20910, telephone 301/427–8495. If you
use a telecommunications device for the
deaf (TDD), call the Federal Relay
Service at 800–877–8339.
SUPPLEMENTARY INFORMATION:

We, FWS and NMFS
(collectively referred to as the
‘‘Services’’ or ‘‘we’’), propose to amend
portions of our regulations that
implement section 7 of the Endangered
Species Act of 1973, as amended. The
Services are proposing these changes to
improve and clarify the interagency
consultation processes and make them
more efficient and consistent.
DATES: We will accept comments from
all interested parties until September
24, 2018. Please note that if you are
using the Federal eRulemaking Portal
(see ADDRESSES below), the deadline for
submitting an electronic comment is
11:59 p.m. Eastern Standard Time on
this date.
ADDRESSES: You may submit comments
by one of the following methods:
(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS–HQ–ES–2018–0009, which
is the docket number for this
rulemaking. Then, in the Search panel
on the left side of the screen, under the
Document Type heading, click on the
Proposed Rules link to locate this
document. You may submit a comment
by clicking on ‘‘Comment Now!’’
(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS–HQ–ES–2018–
0009; U.S. Fish and Wildlife Service,
MS: BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041–3803 or National
Marine Fisheries Service, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910.
We request that you send comments
only by the methods described above.

Background
The purposes of the Endangered
Species Act of 1973, as amended
(‘‘ESA’’ or ‘‘Act’’; 16 U.S.C. 1531 et seq.)
are to provide a means to conserve the
ecosystems upon which listed species
depend, to develop a program for the
conservation of listed species, and to
achieve the purposes of certain treaties
and conventions. Moreover, the Act
states that it is the policy of Congress
that the Federal Government will seek
to conserve threatened and endangered
species, and use its authorities in
furtherance of the purposes of the Act.
The Secretaries of the Interior and
Commerce share responsibilities for
implementing most of the provisions of
the Act. Generally, marine species are
under the jurisdiction of the Secretary of
Commerce, and all other species are
under the jurisdiction of the Secretary of
the Interior. Authority to administer the
Act has been delegated by the Secretary
of the Interior to the Director of the U.S.
Fish and Wildlife Service (FWS) and by
the Secretary of Commerce to the
Assistant Administrator for the National
Marine Fisheries Service (NMFS).
References in this document to ‘‘the
Services’’ mean FWS and NMFS.
There have been no comprehensive
amendments to the Act since 1988, and
no comprehensive revisions to the
implementing regulations since 1986. In
the years since those changes took
place, much has happened: The
Services have gained considerable
experience in implementing the Act, as
have other Federal agencies, States, and
property owners; there have been
numerous court decisions regarding
almost every provision of the Act and its
implementing regulations; the
Government Accountability Office has
completed reviews of the Act’s
implementation; there have been many
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scientific reviews, including review by
the National Research Council; multiple
administrations have adopted various
policy initiatives; and nongovernmental entities have issued
reports and recommendations.
Title 50, part 402, of the Code of
Federal Regulations establishes the
procedural regulations governing
interagency cooperation under section 7
of the Act, which requires Federal
agencies, in consultation with and with
the assistance of the Secretaries of the
Interior and Commerce (the
‘‘Secretaries’’), to insure that any action
authorized, funded, or carried out by
such agencies is not likely to jeopardize
the continued existence of endangered
or threatened species or result in the
destruction or adverse modification of
critical habitat of such species. These
proposed regulatory amendments are
intended to address the Services’
collective experience of more than 40
years implementing the Act and several
court decisions.
In carrying out Executive Order
13777, ‘‘Enforcing the Regulatory
Reform Agenda,’’ the Department of the
Interior (DOI) published a document
with the title ‘‘Regulatory Reform’’ in
the Federal Register of June 22, 2017
(82 FR 28429). The document requested
public comment on how DOI can
improve implementation of regulatory
reform initiatives and policies and
identify regulations for repeal,
replacement, or modification. This
proposed rule addresses some of the
comments that DOI has received in
response to the regulatory reform
docket.
As part of implementing E.O. 13777,
NOAA published a notice entitled,
‘‘Streamlining Regulatory Processes and
Reducing Regulatory Burden’’ (82 FR
31576, July 7, 2017). The notice
requested public comments on how
NOAA could continue to improve the
efficiency and effectiveness of current
regulations and regulatory processes.
This proposed rule addresses some of
the comments NOAA received from the
public.
This proposed rule is one of three
related proposed rules that are
publishing in today’s Federal Register.
All of these documents propose
revisions to various regulations that
implement the Act. Beyond the specific
revisions to the regulations highlighted
in this proposed rule, the Services are
comprehensively reconsidering the
processes and interpretations of
statutory language set out in part 402.
Thus, this rulemaking should be
considered as applying to all of part
402, and as part of the rulemaking
initiated today, the Services will
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consider whether additional
modifications to the interagency
cooperation regulations would improve,
clarify, or streamline the administration
of the Act. We seek public comments
recommending, opposing, or providing
feedback on specific changes to any
provisions in part 402 of the regulations,
including but not limited to revising or
adopting as regulations existing
practices or policies, or interpreting
terms or phrases from the Act. Based on
comments received and on our
experience in administering the Act, the
final rule may include revisions to any
provisions in part 402 that are a logical
outgrowth of this proposed rule,
consistent with the Administrative
Procedure Act.
In proposing the specific changes to
the regulations in this rule, and setting
out the accompanying clarifying
discussion in this preamble, the
Services are proposing prospective
standards only. Nothing in these
proposed revisions to the regulations is
intended to require that any previous
consultations under section 7(a)(2) of
the Act be reevaluated on the basis of
the final rule at such time that the final
rule becomes effective.
The Services anticipate that the
proposed changes, if finalized, will
improve and clarify interagency
consultation, and make it more efficient
and consistent, without compromising
conservation of listed species. Many of
the changes should help reduce the
costs of consultation. For example,
clarifying the definition of ‘‘effects of
the action’’ should decrease
consultation timeframes (and costs) by
eliminating confusion regarding
application of terms in the existing
definition, which has resulted in time
being spent determining how to
categorize an effect, rather than simply
determining what the effects are
regardless of category. As another
example, codifying alternative
consultation methods and the ability to
adopt portions of Federal agencies’
documents should reduce overall
consultation times and costs. Increased
use of programmatic consultations will
reduce the number of single, project-byproject consultations, streamline the
consultation process, and increase
predictability and consistency for action
agencies. Eliminating the need to
reinitiate consultation in certain
situations will avoid impractical and
disruptive burdens (and costs), without
compromising conservation of listed
species. We seek comment on (1) the
extent to which the changes outlined in
this proposed rule will affect timeframes
and resources needed to conduct
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consultation and (2) anticipated cost
savings resulting from the changes.
While not reflected in any proposed
changes to our regulations at this time,
we also seek comment on the merit,
authority, and means for the Services to
conduct a single consultation, resulting
in a single biological opinion, for
Federal agency actions affecting species
that are under the jurisdiction of both
FWS and NMFS.
Proposed Changes to 50 CFR Part 402
Section 402.02

Definitions

This section sets out definitions of
terms that are used throughout these
proposed regulations. Some of these
terms are further discussed as they
pertain to the consultation procedures
in appropriate, subsequent sections.
Below we discuss those definitions that
would be revised or added by these
proposed regulations.
Definition of Destruction or Adverse
Modification
We propose to revise the definition of
‘‘destruction or adverse modification’’
by adding the phrase ‘‘as a whole’’ to
the first sentence and removing the
second sentence of the current
definition. The Act requires Federal
agencies, in consultation with and with
the assistance of the Secretaries, to
insure that their actions are not likely to
jeopardize the continued existence of
endangered or threatened species or
result in the destruction or adverse
modification of critical habitat of such
species. In 1986, the Services
established a definition for ‘‘destruction
or adverse modification’’ (§ 402.02) that
was found to be invalid by the U.S.
Court of Appeals for the Fifth (2001)
and Ninth (2004) Circuits. In 2016, we
revised the definition, in part in
response to these court rulings. We now
propose to further clarify the definition,
removing language that is redundant
and has caused confusion about the
meaning of the regulation.
Background of the Definition of
‘‘Destruction or Adverse Modification’’
In 1978, the Services promulgated
regulations governing interagency
cooperation under section 7 of the Act.
(50 CFR part 402) (43 FR 870; Jan. 4,
1978). These regulations provided a
definition for ‘‘destruction or adverse
modification’’ of critical habitat, which
was later updated in 1986 to conform
with amendments made to the Act. The
1986 regulations defined ‘‘destruction or
adverse modification’’ as: ‘‘a direct or
indirect alteration that appreciably
diminishes the value of critical habitat
for both the survival and recovery of a
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listed species. Such alterations include,
but are not limited to, alterations
adversely modifying any of those
physical or biological features that were
the basis for determining the habitat to
be critical.’’ (50 CFR 402.02) (51 FR
19926; June 3, 1986). The preamble to
the 1986 regulation contained relatively
little discussion on the concept of
‘‘destruction or adverse modification of
critical habitat.’’
In 2001, the Fifth Circuit Court of
Appeals reviewed the 1986 regulatory
definition of destruction or adverse
modification and found it exceeded the
Service’s discretion. Sierra Club v. U.S.
Fish and Wildlife Service, 245 F.3d 434
(5th Cir. 2001). Specifically, the court
found the regulatory definition to be
invalid on its face and inconsistent with
the Act. The court reasoned that the
regulatory definition set too high a
threshold for triggering adverse
modification by its requirement that the
value of critical habitat for both survival
and recovery be appreciably diminished
before adverse modification would be
the appropriate conclusion. The court
determined that the regulatory
definition actually established a
standard that would only trigger an
adverse modification determination if
the ‘‘survival’’ of the species was
appreciably diminished, while ignoring
the role critical habitat plays in the
recovery of species. Citing legislative
history and the Act itself, the court was
persuaded that Congress intended the
Act to ‘‘enable listed species not merely
to survive, but to recover from their
endangered or threatened status.’’ Sierra
Club, 245 F.3d at 438. Noting the Act
defines critical habitat as areas that are
‘‘essential to the conservation’’ of listed
species, the court determined that
‘‘conservation’’ is a ‘‘much broader
concept than mere survival.’’ Sierra
Club, 245 F.3d at 441. The court
concluded that the Act’s definition of
conservation ‘‘speaks to the recovery’’ of
listed species.
In 2004, the Ninth Circuit Court of
Appeals also reviewed the 1986
regulatory definition of destruction or
adverse modification. Gifford Pinchot
Task Force v. U.S. Fish and Wildlife
Service, 378 F.3d 1059 (9th Cir. 2004).
That court agreed with the Fifth
Circuit’s determination that the
regulation was facially invalid. The
Ninth Circuit, following similar
reasoning set out in Sierra Club,
determined that Congress viewed
conservation and survival as ‘‘distinct,
though complementary, goals and the
requirement to preserve critical habitat
is designed to promote both
conservation and survival.’’
Specifically, the court found that ‘‘the
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purpose of establishing ‘critical habitat’
is for the government to [designate
habitat] that is not only necessary for
the species’ survival but also essential
for the species’ recovery.’’ Gifford
Pinchot Task Force, 378 F.3d at 1070.
After the Ninth Circuit’s decision, the
Services each issued guidance to
discontinue the use of the 1986 adverse
modification regulation (FWS Acting
Director Marshall Jones Memorandum
to Regional Directors, ‘‘Application of
the ‘Destruction or Adverse
Modification’ Standard under Section
7(a)(2) of the Endangered Species Act
2004’’ (FWS 2004); NMFS Assistant
Administrator William T. Hogarth
Memorandum to Regional
Administrators, ‘‘Application of the
‘Destruction or Adverse Modification’
Standard under Section 7(a)(2) of the
Endangered Species Act, 2005’’ (NMFS
2005)). Specifically, in evaluating a
proposed action’s effects on critical
habitat as part of interagency
consultation, the Services began
applying the definition of
‘‘conservation’’ as set out in the Act,
which defines conservation (and
conserve and conserving) to mean ‘‘to
use and the use of all methods and
procedures which are necessary to bring
any endangered species or threatened
species to the point at which the
measures provided pursuant to this
[Act] are no longer necessary.’’ (16
U.S.C. 1532(3)) (i.e., the species is
recovered). See 50 CFR 424.02.
Accordingly, after examining the status
of critical habitat, the environmental
baseline, and the effects of the proposed
action, the Services began analyzing
whether the implementation of the
proposed action, together with any
cumulative effects, would result in the
critical habitat remaining ‘‘functional
(or retain the current ability for the
primary constituent elements to be
functionally established) to serve the
intended conservation role for the
species.’’ See FWS 2004; NMFS 2005.
In 2016, we promulgated regulations
to revise the regulatory definition of
‘‘destruction or adverse modification.’’
We adopted the following definition:
‘‘Destruction or adverse modification
means a direct or indirect alteration that
appreciably diminishes the value of
critical habitat for the conservation of a
listed species. Such alterations may
include, but are not limited to, those
that alter the physical or biological
features essential to the conservation of
a species or that preclude or
significantly delay development of such
features.’’ (81 FR 7214, February 11,
2016).
We explained in the 2016 rule that we
did not intend for it to alter the section
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7(a)(2) consultation process from
existing practice and noted that
previously completed biological
opinions did not need to be reevaluated
in light of that rule. The 2016 definition,
particularly the first sentence, sought to
clarify and preserve the existing
distinction between the definitions of
‘‘destruction or adverse modification’’
and ‘‘jeopardize the continued existence
of’’ by focusing the analysis for
‘‘destruction or adverse modification’’
on how the effects of a proposed action
affect the value of critical habitat as a
whole for the conservation of threatened
or endangered species. The focus of the
‘‘jeopardize the continued existence of’’
definition, on the other hand, is whether
a proposed action appreciably reduces
the likelihood of survival and recovery
by reducing a species’ reproduction,
numbers, and distribution.
The 2016 final rule’s definition
reflected several changes from what the
Services proposed in 2014. The changes
to the first sentence were relatively
minor. In the 2014 proposed rule, the
first sentence read: ‘‘‘Destruction or
adverse modification’ means a direct or
indirect alteration that appreciably
diminishes the conservation value of
critical habitat for listed species.’’ (79
FR 27060, 27066; May 12, 2014). In the
final rule, we made a minor clarification
of the first sentence, by changing
‘‘conservation value of critical habitat
for listed species’’ to ‘‘the value of
critical habitat for the conservation of a
listed species.’’ (81 FR at 7226, February
11, 2016).
Many commenters of the 2014
proposed rule expressed confusion or
concern regarding the scale at which the
determination of destruction or adverse
modification of critical habitat is made.
Some of these commenters thought that
the language, ‘‘critical habitat, as a
whole,’’ should be included in the
definition and not just the preamble.
While the Services declined to include
the phrase ‘‘as a whole’’ in the 2016
final definition, we explained in the
preamble that we make our
determination on the value of the
critical habitat and its role in the
conservation of the species, and that the
existing consultation process already
ensures that the determination is made
at the appropriate scale. We also
explained that, while an action may
result in adverse effects to critical
habitat within the action area, those
effects may not necessarily rise to the
level of destruction or adverse
modification to the designated critical
habitat. In adding the phrase ‘‘as a
whole’’ to the proposed revised
definition, we intend to clearly indicate
that the final destruction or adverse
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modification determination is made at
the scale of the entire critical habitat
designation. Smaller scales can be very
important analysis tools in determining
how the impacts may translate to the
entire designated critical habitat, but the
final determination is not made at the
action area, critical habitat unit, or other
less extensive scale.
The analysis thus places an emphasis
on the value of the designated critical
habitat as a whole for the conservation
of a species, in light of the role the
action area serves with regard to the
function of the overall designation. Just
as the determination of jeopardy under
section 7(a)(2) of the Act is made at the
scale of the entire listed entity, a
determination of destruction or adverse
modification is made at the scale of the
entire critical habitat designation. Even
if a particular project would cause
adverse effects to a portion of critical
habitat, the Services must place those
impacts in context of the designation to
determine if the overall value of the
critical habitat is likely to be reduced.
This could occur where, for example, a
smaller affected area of habitat is
particularly important in its ability to
support the conservation of a species
(e.g., a primary breeding site). Thus, the
size or proportion of the affected area is
not determinative; impacts to a smaller
area may in some cases result in a
determination of destruction or adverse
modification, while impacts to a large
geographic area will not always result in
such a finding. Therefore, we are
proposing to revise the first sentence of
the definition by adding the phrase ‘‘as
a whole’’ to clarify the appropriate scale
of the destruction or adverse
modification determination.
The second sentence proved more
controversial. As proposed, the second
sentence of the definition read: ‘‘Such
alterations may include, but are not
limited to, effects that preclude or
significantly delay the development of
the physical or biological features that
support the life-history needs of the
species for recovery.’’ (79 FR at 27066,
May 12, 2014). Many commenters
argued that the proposed second
sentence established a significant
change in practice by appearing to focus
the definition on the preclusion or delay
of the development of physical or
biological features, to the exclusion of
the alteration of existing features. A
number of commenters believed these
concepts were vague, undefined, and
allowed for arbitrary determinations.
One commenter asserted that focusing
on effects that preclude or significantly
delay development of features was an
expansion of authority that conflicted
with E.O. 13604 (Improving
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Performance of Federal Permitting and
Review of Infrastructure Projects).
In an attempt to clarify our intent, in
finalizing the rule, we revised the
proposed second sentence to add
reference to alterations affecting the
physical or biological features essential
to the conservation of a species, as well
as those that preclude or significantly
delay development of such features:
‘‘Such alterations may include, but are
not limited to, those that alter the
physical or biological features essential
to the conservation of a species or that
preclude or significantly delay
development of such features.’’ (81 FR
at 7226, February 11, 2016).
The intended purpose of the language
about precluding or delaying
‘‘development of such features’’ was to
acknowledge ‘‘that some important
physical or biological features may not
be present or are present in a suboptimal quantity or quality. This could
occur where, for example, the habitat
has been degraded by human activity or
is part of an ecosystem adapted to a
particular natural disturbance (e.g., fire
or flooding), which does not constantly
occur but is likely to recur.’’ (79 FR at
27061, May 12, 2014). Our intent was
for such determinations not to be based
upon speculation.
However, the second sentence of the
definition in the 2016 final rule has
continued to cause controversy among
the public and many stakeholders.
In this proposed rule, we seek to
streamline and simplify the definition of
‘‘destruction or adverse modification’’
by removing the second sentence
because the second sentence is
unnecessary and has caused confusion.
The second sentence of the definition
attempted to elaborate upon meanings
that are included within the first
sentence, without attempting to exhaust
them (hence, the use of the phrase ‘‘may
include, but are not limited to’’). In all
cases, the analysis of destruction or
adverse modification must address
whether the proposed action will result
in an ‘‘alteration that appreciably
diminishes the value of critical habitat
as a whole for the conservation of a
listed species.’’
Application of the Revised Definition
As with the 2016 rule, we do not
intend our proposed change to alter
existing section 7(a)(2) consultation
practice. The bar for whether a proposed
action is likely to result in destruction
or adverse modification of critical
habitat is neither raised nor lowered by
this proposed rule, nor is the scope of
analysis altered with respect to
evaluating the effects of a proposed
action on critical habitat. This proposed
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definition retains the key, operative first
sentence of the 2016 regulation while
adding the clarifying additional phrase
of ‘‘as a whole’’ (as discussed above).
Further guidance on how to apply the
language in that sentence can be found
in the 2016 rule.
It is not necessary, nor possible, for a
concise regulatory definition to list
every way in which alterations may
affect the value of critical habitat for the
conservation of a species. The value of
critical habitat for the conservation of a
listed species is described primarily
through the critical habitat designation
itself. That designation, in accordance
with the Act, will identify, in occupied
habitat, ‘‘the specific areas within the
geographical area occupied by the
species . . . on which are found those
physical or biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations or
protection.’’ (16 U.S.C. 1532(5)(a)(i)).
Accordingly, the Act already makes
clear that, in occupied habitat, the value
of critical habitat for the conservation of
the species is directly associated with
designated physical or biological
features. Thus, destruction or adverse
modification determinations may be
based on alterations that affect such
features, without needing to specify that
fact in the regulatory definition. The Act
and regulations also already state that
unoccupied areas may be designated to
the extent the Service determines they
are ‘‘essential for the conservation of the
species.’’ (16 U.S.C. 1532(5)(a)(ii)).
Determining whether alterations in
unoccupied critical habitat may
constitute destruction or adverse
modification will therefore need to
consider the reasons for which the
Service determined that such
unoccupied habitat is ‘‘essential to the
conservation of the species.’’
The Services have not changed their
underlying view that it may be
necessary and consistent with the Act in
some circumstances for the destruction
and adverse modification analysis to
consider how alterations to critical
habitat could affect the ability of the
habitat to develop or support features
essential to the conservation of the
species. For example, in some
circumstances, recovery of the species
may depend upon retaining the ability
of a designated area to maintain or recreate the essential features, for instance
through ecological succession, fluvial
processes, active management, or other
dynamic processes. This is a
longstanding interpretation and agency
practice, as reflected in the 2016 rule
and in the 2004 and 2005 FWS and
NMFS guidance documents regarding
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application of the destruction or adverse
modification standard. This
longstanding interpretation has never
been meant to assert authority beyond
that provided by the Act, nor to allow
the Services to designate critical habitat
or make adverse modification findings
based merely on speculation or desire
about future changes to the critical
habitat. As required by the Act, such
determinations must rely on the best
scientific and commercial data
available. (16 U.S.C. 1536(a)(2)).
In the proposed definition,
‘‘appreciably diminish’’ remains a key
concept. This phrase has been part of
the regulatory definition of ‘‘destruction
or adverse modification’’ since 1978,
and neither it nor its interpretation
would be altered by this proposed rule.
As we noted in the 2016 rule, with
respect to ‘‘diminish,’’ the inquiry
begins with whether the relevant effects
will reduce, lessen, or weaken the value
of the critical habitat for the
conservation of the species. If so, then
the inquiry is whether that reduction or
diminishment will be ‘‘appreciable’’ to
the value of the critical habitat for the
conservation of the species.
As we also noted in 2016, the
determination of ‘‘appreciably
diminish’’ is made based upon the
proposed action’s effect on the value of
the entire critical habitat to the
conservation of the species. That is, the
question is whether the ‘‘effects of the
action’’ will appreciably diminish the
value of the critical habitat as a whole
to the conservation of the species, not
just in the area where the proposed
action takes place. In this respect,
‘‘appreciably diminish’’ is analogous to
‘‘appreciably reduce’’ in the context of
determining whether an action will
‘‘jeopardize the continued existence’’ of
a species, since that inquiry is similarly
not merely addressing the effects within
the action area, but rather is concerned
with whether the effects ‘‘appreciably
reduce’’ the likelihood of survival and
recovery of the listed entity, the species.
The 2016 rule discussed the reasons
we concluded, and here continue to
conclude, that the phrase ‘‘appreciably
diminish’’ does not need to be modified.
As we noted in 2016, the Services’ joint
Consultation Handbook (FWS and
NMFS, March 1998) uses the word
‘‘considerably’’ to interpret this phrase.
In the 2016 rule, we clarified that the
phrase ‘‘appreciably diminish,’’ like the
Consultation Handbook’s term
‘‘considerably,’’ means ‘‘ ‘worthy of
consideration’ and is another way of
stating that we can recognize or grasp
the quality, significance, magnitude, or
worth of the reduction in the value of
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critical habitat.’’ (81 FR 7218, February
11, 2016).
We also explained in 2016 that it is
not correct to conclude that every
diminishment, however small, should
constitute destruction or adverse
modification. It was necessary to qualify
the word ‘‘diminish’’ to exclude those
adverse effects on critical habitat that
are so minor in nature that they do not
appreciably impact the value of
designated critical habitat to the
conservation of a listed species.
We also note that the word
‘‘appreciably’’ is used in both the
Services’ definition of ‘‘jeopardize the
continued existence of’’ (‘‘appreciably
reduce’’) and ‘‘destruction or adverse
modification’’ (‘‘appreciably diminish’’).
The meaning of the word ‘‘appreciably’’
is similar in either context. In both
contexts, it is appropriate for the
Services to consider the biological
significance of effects when conducting
a section 7(a)(2) consultation. As
required by the ESA, we conduct formal
consultation, and evaluate in detail the
potential for destruction or adverse
modification of critical habitat (and/or
whether a proposed action is likely to
jeopardize the continued existence of a
species) whenever there are likely to be
adverse effects to critical habitat or a
listed species. In each of these analyses,
we must evaluate, based on the totality
of the circumstances and the best
available scientific information, the
nature and magnitude of the proposed
action’s effects, to determine whether
such effects of the proposed action are
consequential enough to rise to the level
of ‘‘appreciably diminish’’ or
‘‘appreciably reduce.’’ See, e.g., Oceana,
Inc. v. Pritzker, 75 F. Supp. 3d 469, 483
(D.D.C. 2014) (discussing and affirming
a jeopardy analysis that considered
whether a given reduction was
‘‘meaningful from a biological
perspective’’). Reductions in the
reproduction, numbers, or distribution
of a species that are inconsequential at
the species level, or alterations to the
features or the extent of designated
critical habitat that constitute only an
inconsequential impact on the
conservation value of designated critical
habitat as a whole, would not be
considered to rise to the level of ‘‘reduce
appreciably’’ or ‘‘appreciably diminish’’
within the meaning of the regulations.
Nor do we interpret section 7(a)(2) and
the regulations thereunder to require
that each proposed action improve or
increase the likelihood of survival and
recovery of the species, or improve the
conservation value of critical habitat.
Section 7(a)(2) focuses on the
‘‘continued existence’’ of the species
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and the ‘‘adverse’’ modification of
critical habitat.
It should also be noted that the
analysis must always consider whether
such impacts are ‘‘appreciable,’’ even
where a species already faces severe
threats prior to the action. It is
sometimes mistakenly asserted that a
species may already be in a status of
being ‘‘in jeopardy,’’ ‘‘in peril,’’ or
‘‘jeopardized’’ by baseline conditions,
such that any additional adverse
impacts must be found to meet the
regulatory standards for ‘‘jeopardize the
continued existence of’’ or ‘‘destruction
or adverse modification.’’ See, e.g., Nat’l
Wildlife Fed’n v. Nat’l Marine Fisheries
Serv., 524 F.3d 917, 930 (9th Cir. 2008)
(asserting that ‘‘where baseline
conditions already jeopardize a species,
an agency may not take action that
deepens the jeopardy by causing
additional harm’’); Turtle Island
Restoration Network v. United States
Dep’t of Commerce, 878 F.3d 725, 735
(9th Cir. 2017) (‘‘Where a species is
already in peril, an agency may not take
an action that will cause an ‘active
change of status’ for the worse.’’)
(quoting Nat’l Wildlife Fed’n, 524 F.3d
at 930). That approach is inconsistent
with the statute and our regulations.
The terms ‘‘jeopardize the continued
existence of’’ and ‘‘destruction or
adverse modification’’ are, in the plain
language of section 7(a)(2),
determinations that are made about the
effects of Federal agency actions. They
are not determinations made about the
environmental baseline or about the preaction condition of the species. Under
the ESA, a listed species will have the
status of ‘‘threatened’’ or ‘‘endangered,’’
and all threatened and endangered
species by definition face threats to their
continued existence. See 16 U.S.C.
§§ 1532(6), (20), 1533(a). But the ESA
and our regulations do not use the terms
‘‘in jeopardy,’’ ‘‘in peril,’’ or
‘‘jeopardized’’ to describe the
environmental baseline or the pre-action
condition of a species; nor do the terms
‘‘appreciably reduce’’ or ‘‘appreciably
diminish’’ have a different meaning
where a species already faces very
serious threats. In each biological
opinion, the determination regarding
destruction or adverse modification is
made by evaluating the effects of the
proposed action on the species in light
of the overall status of the species, the
baseline conditions within the action
area and any cumulative effects
occurring within the action area. While
we acknowledge that for a species with
a particularly dire status, a smaller
impact could cause an alteration that
appreciably diminishes the conservation
value of critical habitat or appreciably
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reduces the likelihood of survival and
recovery of the species, there is no
‘‘baseline jeopardy’’ status even for the
most imperiled species.
A related question that has arisen is
whether the Services are required to
identify a ‘‘tipping point’’ beyond which
the species cannot recover in making
section 7(a)(2) determinations. For
example, the Ninth Circuit Court of
Appeals has said that ‘‘when a proposed
action will have significant negative
effects on the species’ population or
habitat, the duty to consider the
recovery of the species necessarily
includes the calculation of the species’
approximate tipping point.’’ Oceana,
Inc. v. Nat’l Marine Fisheries Serv., 705
F. App’x 577, 580 (9th Cir. 2017) (citing
Nat’l Wildlife Fed’n v. Nat’l Marine
Fisheries Serv., 524 F.3d 917 (9th Cir.
2008)); see also Wild Fish Conservancy
v. Salazar, 628 F.3d 513, 527 (9th Cir.
2010) (overturning jeopardy analysis
based on purported NMFS failure to
determine ‘‘when the tipping point
precluding recovery . . . is likely to be
reached’’). Neither the Act nor our
regulations state any requirement for the
Services to identify a ‘‘tipping point’’ as
a necessary prerequisite for making
section 7(a)(2) determinations. Section
7(a)(2) provides the Services with
discretion as to how it will determine
whether the statutory prohibition is
exceeded. We have not interpreted that
statutory language as requiring the
identification of a tipping point. This
interpretation is further supported by
the fact that the state of science often
does not allow the Services to identify
a ‘‘tipping point’’ for many species. The
Services have had success in the
recovery of several listed species which,
despite very low abundance, did not
reach a ‘‘tipping point.’’
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Definition of Director
We propose to amend the current
definition of ‘‘Director’’ to clarify and
simplify it, in accordance with the Act
and agency practice of FWS and NMFS.
Definition of Effects of the Action
We propose to revise the definition of
‘‘effects of the action’’ in a manner that
simplifies the definition. Confusion
regarding application of terms has
resulted in time being spent
determining how to categorize an effect,
rather than simply determining what the
effects are regardless of category. By
providing a simpler definition that
applies to the entire range of potential
effects, Federal agencies and the
Services will be able to focus on better
assessing the effects of the proposed
action. In addition, we propose to make
the definition of environmental baseline
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a stand-alone definition within § 402.02.
Previously, this definition was
articulated within the definition of
effects of the proposed action. Finally,
we have moved the instruction that the
effects of the proposed action shall be
added to the environmental baseline
into the regulations guiding the
Services’ responsibilities in formal
consultation in § 402.14(g).
A few aspects of the revised definition
of effects of the action bear further
discussion to understand our intent in
the proposed revision. We collapsed the
various concepts of direct and indirect
effects, and the effects of interrelated
and interdependent actions, into the
new definition that the effects of the
action include all effects caused by the
proposed action. The revised definition
notes that these effects include ‘‘the
effects of other activities that are caused
by the proposed action.’’ It includes a
distinction between the word ‘‘action’’
which refers to the action proposed to
be authorized, funded, or carried out, in
whole or in part, by the Federal agency
and brought in for consultation with the
Services, and ‘‘activity’’ or ‘‘activities,’’
which refer to those activities that are
caused by the proposed action but are
not included in the proposed action.
Under the current definition, these
activities would have been considered
under either ‘‘indirect effects’’ or
‘‘interrelated’’ or ‘‘interdependent’’
activities. An effect or activity is caused
by the proposed action when two tests
are satisfied: First, the effect or activity
would not occur but for the proposed
action, and second, the effect or activity
is reasonably certain to occur.
Under the first of these two tests, if an
effect or activity would occur regardless
of whether the proposed action goes
forward, then that effect or activity
would not satisfy the ‘‘but for’’ test and
would not be considered an effect of the
action. The concepts of interrelated and
interdependent actions in the existing
regulations are now captured by the
concept of effects of activities that are
caused by the proposed action, but are
not part of that proposed action. It has
long been our practice that
identification of direct and indirect
effects as well as interrelated and
interdependent activities is governed by
the ‘‘but for’’ standard of causation. Our
Consultation Handbook states . . .’’In
determining whether the proposed
action is reasonably likely to be the
direct or indirect cause of incidental
take, the Services use the simple
causation principle: i.e., ‘‘but for’’ the
implementation of the proposed
action. . . .’’ (Consultation Handbook,
page 4–47). A number of courts have
also adopted that position. Sierra Club
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v. Bureau of Land Management, 786
F.3d 1219, 1225 (9th Cir. 2015) (‘‘The
test for interrelatedness or
interdependentness is ‘but for’
causation’’) citing Sierra Club v. Marsh,
816 F.2d 1376, 1387 (9th Cir. 1987).
This standard, while applicable to
analyzing the effects of the action under
section 7(a)(2), is not necessarily
appropriate for other provisions of the
ESA; we therefore do not address in this
rulemaking the causation standards
applying to other provisions of the Act,
such as whether a violation of section
9(a)(1)(B) (the take prohibition) has
resulted for purposes of a civil penalty
or a criminal violation under the Act.
The second of the two tests speaks to
the certainty of whether the effect or
activity will occur. The concept of
reasonable certainty already exists in
our section 7 regulations and currently
is explicitly applied in the context of
indirect effects, cumulative effects, and
incidental take. We propose to increase
consistency and avoid confusion and
speculation by explicitly applying the
concept to all effects of the proposed
action (not just indirect) and also to
those other activities previously
identified as interrelated and
interdependent. This concept applies
equally to evaluating the beneficial
effects of a proposed action (e.g., effects
of any components proposed by the
Federal agency to avoid, minimize, or
offset the effects of the agency action,
for example) and adverse effects of the
proposed action. Our proposed revision
applies the reasonably-certain-to-occur
standard to the section 7 process in a
consistent manner but does not change
past practice on the evaluation of direct
and indirect effects of actions. In
practice, the Services have evaluated the
direct effects of the action using the best
available scientific and commercial
information about the likelihood of an
effect or activity and not on speculation
about what effects might occur. As a
result, we do not anticipate the revised
language will change what types of
effects or activities will be considered
within our consultations; rather, we
expect it to simplify and improve
consistency in our effects analyses. For
example, our prior discussion in our
2015 rulemaking adopting revisions to
the incidental take statement portions of
our section 7 regulations is instructive
in this regard:
As a practical matter, application of the
‘‘reasonable certainty’’ standard is done in
the following sequential manner in light of
the best available scientific and commercial
data to determine if incidental take is
anticipated: (1) A determination is made
regarding whether a listed species is present
within the area affected by the proposed
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Federal action; (2) if so, then a determination
is made regarding whether the listed species
would be exposed to stressors caused by the
proposed action (e.g., noise, light, ground
disturbance); and (3) if so, a determination is
made regarding whether the listed species’
biological response to that exposure
corresponds to the statutory and regulatory
definitions of take (i.e., kill, wound, capture,
harm, etc.). Applied in this way, the
‘‘reasonable certainty’’ standard does not
require a guarantee that a take will result,
rather, only that the Services establish a
rational basis for a finding of take. While
relying on the best available scientific and
commercial data, the Services will
necessarily apply their professional judgment
in reaching these determinations and
resolving uncertainties or information gaps.
Application of the Services’ judgment in this
manner is consistent with the ‘‘reasonable
certainty’’ standard. (80 FR 26832, 26837;
May 15, 2015).

The preamble to the 1986 regulation
implementing section 7 also discusses
the Services’ interpretation of the phrase
‘‘reasonably certain to occur.’’ (51 FR
19926, 19932–19933; June 3, 1986—
‘‘For State and private actions to be
considered in the cumulative effects
analysis, there must exist more than a
mere possibility that the action may
proceed. On the other hand, ‘‘reasonably
certain to occur’’ does not mean that
there is a guarantee that an action will
occur.’’)
It is important to note that both
prongs of the causation standard must
be met for the activity in question and
the effects from that activity. So, for
example, if an activity is not reasonably
certain to occur, then the causation
standard has not been met and neither
the activity nor any effects from that
activity are considered an effect of the
proposed action.
In addition, for activities that are
caused by the proposed action, we have
established at § 402.17 a standard and
set of factors to consider in determining
whether activities are reasonably certain
to occur. We believe that the
combination of requiring that an effect
be both ‘‘but for’’ and ‘‘reasonably
certain to occur’’ will reasonably define
the reach of the effects analysis and
address concerns about extending the
analysis into an unreasonably wide
arena. Finally, the proposed provision
includes a reminder that the effects of
the action may occur throughout the
action area and on an ongoing, or even
delayed, timeframe after completion of
the action that was the subject of
consultation. Thus, under the proposed
rule, there would no longer be a need
for a separate definition of ‘‘indirect
effects,’’ since the intent of the new
definition is that the effects covered by
that term are still included. And
similarly, the new definition should not,
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in practice, change the determination or
scope of the ‘‘action area’’ in a
consultation.
As stated previously, the Services’
intent is to simplify and clarify the
definition of effects of the action,
without altering the scope of what
constitutes an effect. We seek comment
on (1) the extent to which the proposed
revised definition simplifies and
clarifies the definition of ‘‘effects of the
action’’; (2) whether the proposed
definition alters the scope of effects
considered by the Services; (3) the
extent to which the scope of the
proposed revised definition is
appropriate for the purposes of the Act;
and (4) how the proposed revised
definition may be improved.
Definition of Environmental Baseline
We are proposing a stand-alone
definition for ‘‘environmental baseline’’
as referenced in the discussion above in
the proposed revised definition for
‘‘effects of the action.’’ The definition
for environmental baseline retains its
current wording. Moving it to a standalone definition clarifies that the
environmental baseline is a separate
consideration that sets the stage for
analyzing the effects of the proposed
action on the listed species and critical
habitat within the action area by
providing the foundation upon which to
build the analysis of the effects of the
action under consultation. The
environmental baseline does not
include the effects of the action under
review in the consultation (See
Consultation Handbook, at 4–22).
The Services are seeking public
comment on potential revisions to the
definition of ‘‘environmental baseline’’
as it relates to ongoing Federal actions.
It has sometimes been challenging for
the Services and Federal agencies to
determine the appropriate baseline for
those consultations involving ongoing
agency actions. The complexities
presented in these consultations include
issues such as: What constitutes an
‘‘ongoing’’ action; if an ongoing action is
changed, is the incremental change in
the ongoing action the only focus of the
consultation or is the entire action or
some other subset reviewed; is the
effects analysis different if the ongoing
action has never been the subject of
consultation as compared to if there is
a current biological opinion for the
ongoing action; if a change is made to
an ongoing action that lessens, but does
not eliminate, the harmful impact to
listed species or critical habitat, is that
by definition a ‘‘beneficial action’’; and
can a ‘‘beneficial action’’ ever jeopardize
listed species or destroy or adversely
modify critical habitat. Further, the
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Services request comments as to
whether the following language would
address these issues: ‘‘Environmental
baseline is the state of the world absent
the action under review and includes
the past, present and ongoing impacts of
all past and ongoing Federal, State, or
private actions and other human
activities in the action area, the
anticipated impacts of all proposed
Federal projects in the action area that
have already undergone formal or early
section 7 consultation, and the impact
of State or private actions in the action
area which are contemporaneous with
the consultation in process. Ongoing
means impacts or actions that would
continue in the absence of the action
under review.’’
As indicated above, we propose to
move the instruction that the effects of
the action shall be added to the
environmental baseline from the
definition of ‘‘effects of the action’’ into
§ 402.14(g) to retain this important step
of the analytical process.
Definition of Programmatic Consultation
We propose to add a definition of
‘‘programmatic consultation.’’ This term
is included in revised § 402.14(c)(4) to
codify an optional consultation
technique that is being used with
increasing frequency and to promote the
use of programmatic consultations as
effective tools that can improve both
process efficiency and conservation in
consultations. Programmatic
consultations can be completed under
informal and formal consultation
processes. They can be used to evaluate
the effects of multiple actions
anticipated within a particular
geographic area; or to evaluate Federal
agency programs that guide
implementation of the agency’s future
actions by establishing standards,
guidelines, or governing criteria to
which future actions will adhere. By
consulting on the program, plan, policy,
regulation, series, or suites of activities
as a whole, the Services can reduce the
number of single, project-by-project
consultations, streamline the
consultation process, and increase
predictability and consistency for action
agencies. In addition, by looking across
numerous individual actions at the
programmatic level, the Federal action
agencies and applicants can propose
project design criteria, best management
practices, standard operating
procedures, and/or standards and
guidelines that avoid, minimize, or
offset the action’s effects on listed
species and/or designated critical
habitat. Federal agencies and applicants
often propose measures to avoid,
minimize, and/or offset effects to listed
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species and/or designated critical
habitat as part of their proposed action
when they consult with the Services.
The Services consider these measures as
part of the proposed action when they
evaluate the effects of the proposed
action.
Types of Programmatic Consultations
1. Programmatic consultations that
address multiple similar, frequently
occurring, or routine actions expected to
be implemented in particular
geographic areas. These are generally
categories of actions for which there is
a good understanding of the likely
effects on resources listed under the
Act, although the categories encompass
future site-specific actions of which the
precise details are not yet known. Many,
but not all, of these types of
programmatic consultations have been
referred to as ‘‘batched’’ consultations in
the past. They do not rely on, or
specifically incorporate by reference,
consultations on a higher level of
Federal action or plan. Examples of
these types of programmatic
consultations would be consultations
that involve a variety of routine
activities such as a regional road
maintenance program by State
departments of transportation, or a U.S.
Army Corps of Engineers general
permitting program at the regional level
that covers routine construction
activities for in-and-over-water
structures.
2. Programmatic consultations that
address a proposed program, plan,
policy, or regulation providing a
framework for future actions. These
programmatic consultations cover
programs, plans, governing policies,
and/or regulations such as a national or
regional program, plan, policy, or
regulation, where the Federal agency is
generally not able to provide detailed
specificity about the number, location,
timing, frequency, precise methods and
intensity of the activities expected to be
implemented, or to determine the sitespecific adverse effects the activities
will have on listed species or critical
habitat. In these cases, the Service
conducts a more generalized review of
effects and provides the appropriate
section 7(a)(2) determination in a letter
of concurrence or biological opinion for
the programmatic consultation. In the
future, when the site-specific
information is known, and it is
determined the project ‘‘may affect’’ a
listed species or critical habitat,
typically a subsequent consultation is
completed. That subsequent
consultation may, not exclusively, be
referred to as a ‘‘step-down’’ or ‘‘tiered
consultation.’’ The subsequent
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consultation commonly incorporates by
reference portions of the previous
consultation on the program, plan,
policy, or regulations. A typical
example of this type of programmatic
action is a land management plan. A
land management agency may have a
program addressing issuance of a
special use permit for various activities.
The program, as a part of land
management planning, has certain
standards and guidelines to which each
subsequent program action must adhere.
A consultation on the program would
examine generally what types of effects
would be caused by the program and
whether those effects were consistent
with section 7(a)(2) of the Act. In the
future, as issuance of specific permits
are anticipated, the Federal agency will
return to the Service later for
consultation, and an additional
consultation would take place on the
site-specific facts of that permit
issuance. However, the subsequent or
‘‘step-down’’ or ‘‘tiered’’ consultation
would benefit from the initial programlevel consultation, thus streamlining
and reducing the amount of analysis
needed for each site-specific
consultation.
The Services recently promulgated
changes to the section 7(a)(2)
implementing regulations that define
framework and mixed programmatic
actions that address certain types of
policies, plans, regulations, and
programs (80 FR 26832, May 11, 2015).
The types of programmatic
consultations described above align
with the suite of activities described in
the 2015 rule.
The Services encourage Federal
agencies to coordinate with us in order
to determine what programmatic
approach would be applicable and
streamline the consultation process for
their program or suite of actions.
Section 402.03—Applicability
In order to increase efficiency in
implementing section 7(a)(2)
consultations and capitalize upon the
considerable experience the Services
have gained in implementing the Act,
the Services seek comment on the
advisability of clarifying the
circumstances upon which Federal
agencies are not required to consult.
More specifically, the Services seek
comment regarding revising § 402.03 to
preclude the need to consult when the
Federal agency does not anticipate take
and the proposed action will: (1) Not
affect listed species or critical habitat; or
(2) have effects that are manifested
through global processes and (i) cannot
be reliably predicted or measured at the
scale of a listed species’ current range,
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or (ii) would result at most in an
extremely small and insignificant
impact on a listed species or critical
habitat, or (iii) are such that the
potential risk of harm to a listed species
or critical habitat is remote, or (3) result
in effects to listed species or critical
habitat that are either wholly beneficial
or are not capable of being measured or
detected in a manner that permits
meaningful evaluation. The Services
have learned through time that such
actions are far removed from any
potential for jeopardy or destruction or
adverse modification of critical habitat,
and that consultation on these actions
does little to accomplish the intent of
section 7(a)(2) of the Act—to ensure that
any action authorized, funded, or
carried out by a Federal agency is not
likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modification
of critical habitat.
In prior consultations under section
7(a)(2), agencies with regulatory
authority have consulted on actions that
include effects to listed species or
designated critical habitat that occur
outside of the specific area over which
they have regulatory jurisdiction. We
also seek comment on whether the
scope of a consultation under section
7(a)(2) should be limited to only the
activities, areas, and effects within the
jurisdictional control and responsibility
of the regulatory agency.
Section 402.13—Deadline for Informal
Consultation
Informal consultation is an optional
process that includes all discussions,
correspondence, etc., between the
Service and the Federal agency to assist
the Federal agency in determining
whether formal consultation or a
conference is required. During informal
consultation, the Service may suggest
modifications to the action that the
Federal agency and any applicant could
implement to avoid the likelihood of
adverse effects to listed species or
critical habitat. Finally, the Services
may issue a written concurrence with a
Federal agency’s determination that the
action is not likely to adversely affect
the listed species or critical habitat.
There is currently no deadline for the
Services to complete an informal
consultation, unlike formal
consultations, which by regulation
should be completed within 90 days
unless extended under the terms at
§ 402.14(e). The Service’s goal is to
either complete the Letter of
Concurrence for the project, or request
additional information that is necessary
to complete the consultation, within 30
days. NMFS completes approximately
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1,200–1,500 individual informal
consultations per year. Of the informal
actions not under a programmatic
Biological Opinion, 36 percent are
within their 30-day goal, and 61 percent
are within 3 months. NMFS currently
has about 46 individual informal
consultations that have been open for
greater than 200 days as of July 31,
2017, that the agency is actively
working to complete as soon as possible.
Between fiscal years 2011 and 2017,
FWS completed an average of 11,344
(ranging from 9,656 to 12,793) informal
consultations per year. During those
years, FWS completed between 78
percent and 85 percent of the informal
consultations in less than 30 days,
averaging between 26 and 39 days to
complete informal consultation.
The Services are considering whether
to add a 60-day deadline, subject to
extension by mutual consent, for
informal consultations. We seek
comment on (1) whether a deadline
would be helpful in improving the
timeliness of review; (2) the appropriate
length for a deadline (if not 60 days);
and (3) how to appropriately implement
a deadline (e.g., which portions of
informal consultation the deadline
should apply to [e.g., technical
assistance, response to requests for
concurrence, etc.], when informal
consultation begins, and the ability to
extend or ‘‘pause the clock’’ in certain
circumstances, etc.).

daltland on DSKBBV9HB2PROD with PROPOSALS

Section 402.14—Formal Consultation
Consistent with the Services’ existing
practice, we propose to revise
§ 402.14(c) to clarify what is necessary
to initiate formal consultation. Decades
of experience have demonstrated
valuable time is lost due to lack of
clarity in what information the Services
need to initiate consultation. This often
results in an ongoing exchange of
documents (e.g., biological assessments,
biological evaluations, National
Environmental Policy Act (NEPA)
documents) in which the Federal
agencies and Services seek to compile
the necessary information, which results
in significant inefficiencies and
frustrations on the part of both the
Federal agencies and the Services. The
proposed revision is intended to
eliminate the confusion and
misunderstanding existing in the
current regulations and significantly
increase the efficiency of the process for
both the Federal agencies and the
Services. It is important to note the
Services are not proposing to require
more information than existing practice;
instead, we are proposing to clarify in
the regulations what is needed to
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initiate consultation in order to improve
the consultation process.
The proposed revisions to § 402.14(c)
would further describe the information
from the Federal agency necessary to
initiate consultation. This set of
information is commonly called the
‘‘initiation package,’’ and that term is
also used in our proposed regulations
for alternative formal consultation
procedures to refer to the information
required in § 402.14(c). Consistent with
§ 402.06 (Coordination with other
environmental reviews), we also
propose at § 402.14(c) to allow the
Services to consider other documents as
initiation packages, such as: a document
prepared for the sole purpose of
providing the Service with information
relevant to an agency’s consultation, a
document that has been prepared under
NEPA or other authority that contains
the necessary information to initiate
consultation, or other such documents
(e.g., grant application, State of
Washington Joint Aquatic Resources
Permit Application, California
Environmental Quality Act
Environmental Impact Report, etc.) that
meet the requirements for initiating
consultation.
When such documents consider two
or more alternative actions, the request
for consultation must describe the
specific alternative or action proposed
for consultation and the specific
locations in the document where the
relevant information is found. The
Services evaluate only the Federal
agency’s proposed alternative during the
consultation process. If the Federal
agency either adopts another alternative
as its final agency action, or
substantively modifies the proposed
alternative, reinitiation of consultation
may be required.
The proposed regulations describe
categories of information that should be
in an initiation package to initiate
formal consultation. Information must
be provided in a sufficient level of detail
consistent with the nature and scope of
the proposed action. Consistent with the
Service’s existing practice, the
requirement to include sufficient detail
ensures the Service has enough
information to understand the action as
proposed and conduct an informed
analysis of the effects of the action,
including with regard to those measures
intended to avoid, minimize, or offset
effects. See Consultation Handbook, at
B–54 (Description of the proposed
action should be ‘‘detailed enough so
that the reviewer can fully understand
what the components of the action
include and how the project will affect
the species.’’) Such information should
include a description of the proposed
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action, including any measures
intended to avoid, minimize, or offset
the effects of the proposed action, a
description of the area affected (the
action area), information about species
or critical habitat in the action area, a
description of potential effects of the
proposed action on individuals of any
listed species or critical habitat, a
description of the cumulative effects, a
summary of information from the
applicant, if any, and any other relevant
information.
Service Responsibilities
We propose to revise portions of
§ 402.14(g) that describe the Services’
responsibilities during formal
consultation. We propose to clarify the
analytical steps the Services undertake
in formulating a biological opinion.
These changes are intended to better
reflect the Services’ approach to
analyzing jeopardy and adverse
modification as well as address
revisions to the definition of ‘‘effects of
the action.’’ In summary, these
analytical steps are: (1) Review all
relevant information, (2) evaluate
current status of the species and critical
habitat and environmental baseline, (3)
evaluate effects of the proposed action
and cumulative effects, (4) add effects of
the action and cumulative effects to the
environmental baseline, and, in light of
the status of the species and critical
habitat, determine if the proposed
action is likely to jeopardize listed
species or result in the destruction or
adverse modification of critical habitat.
While we identify distinct steps in our
analytical approach, each step is related
to the others and necessarily informs
and influences our analysis. For
example, the condition of the
environmental baseline is relevant to
the nature and extent of the effects of
the action. Effects of the action that in
isolation would be of minor
consequence may be amplified and of
greater consequence when analyzed in
light of the condition of the
environmental baseline.
In § 402.14(g)(2), we propose to move
from the current definition of ‘‘effects of
the action’’ the instruction that the
effects of the action shall be added to
the environmental baseline to where
this provision more logically fits with
the rest of the analytical process, and we
retain this important step of that
process. In § 402.14(g)(4), we propose
revisions to better reflect the manner in
which the Services integrate and
synthesize their analyses of effects of
the action with cumulative effects, the
environmental baseline, and status of
the species and critical habitat to reach
our jeopardy and adverse modification
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determinations. Again, this proposed
change reflects the Service’s existing
approach. See Consultation Handbook,
at 4–33 (‘‘The conclusion section
presents the Services’ opinion regarding
whether the aggregate effects of the
factors analyzed under ‘‘environmental
baseline,’’ ‘‘effects of the action,’’ and
‘‘cumulative effects’’ in the action
area—when viewed against the status of
the species or critical habitat as listed or
designated—are likely to jeopardize the
continued existence of the species or
result in destruction or adverse
modification of critical habitat.’’)
We propose clarifications to
§ 402.14(g)(8) regarding whether and
how the Service should consider
measures included in a proposed action
that are intended to avoid, minimize, or
offset adverse effects to listed species or
critical habitat. Federal agencies often
include these types of measures as part
of the proposed action. However, the
Service’s reliance on a Federal agency’s
commitment that the measures will
actually occur as proposed has been
repeatedly questioned in court. The
resulting judicial decisions have created
confusion regarding what level of
certainty is required to demonstrate that
a measure will in fact be implemented
before the Service can consider it in a
biological opinion. In particular, the
Ninth Circuit has held that even an
expressed sincere commitment by a
Federal agency or applicant to
implement future improvements to
benefit a species must be rejected absent
‘‘specific and binding plans’’ with ‘‘a
clear, definite commitment of resources
for future improvements.’’ Nat’l Wildlife
Fed’n v. Nat’l Marine Fisheries Serv.,
524 F.3d 917, 935–36 (9th Cir. 2008).
This judicially created standard is not
required by the Act or the existing
regulations. The Act requires Federal
agencies to consult with the Services, as
appropriate, on ‘‘any action authorized,
funded or carried out by such agency.’’
When a Federal agency proposes to take
an action that it has the discretion and
authority to implement, and where that
proposed action or parts thereof ‘‘may
affect’’ a listed species or its critical
habitat, the section 7(a)(2) consultation
process is triggered. Where these
conditions are met, the Service’s role is
to assume that the action will be
implemented as proposed and proceed
to analyze the effects of that proposed
action on listed species and critical
habitat. Just as with the components of
a proposed action with adverse effects,
there is no additional or heightened
standard or threshold requirement
necessitating the Service to
independently evaluate whether the
proposed measures to avoid, minimize,
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or offset adverse effects will be
implemented.
In some situations, a Federal agency
may propose a suite or program of
measures that will be implemented over
time. The future components of the
proposed action often have some
uncertainty with regard to the specific
details of projects that will be
implemented. Nevertheless, a Federal
agency or applicant may be fully
capable of committing to specific levels
and types of actions (e.g., habitat
restoration) and specific populations or
species that will be the focus of the
effort. If the Federal agency provides
information in sufficient detail for the
Services to meaningfully evaluate the
effects of measures proposed to avoid,
minimize, or offset adverse effects, the
Services must consider the proposed
measures during a consultation, as the
Act requires the Services to issue their
expert opinion on ‘‘how the agency
action affects the species or its critical
habitat,’’ 16 U.S.C. 1536(b)(3)(A), and
thus, are entitled to rely on that
information as proposed. Therefore, we
are proposing revisions to § 402.14(c)(1)
with respect to the information a
Federal agency must submit to initiate
formal consultation. Under this
proposed rule and consistent with the
Service’s existing approach, a Federal
agency must submit a description of the
proposed action, including available
information about any measures
intended to avoid, minimize, or offset
effects of the proposed action. As
discussed above, the requirement for
sufficient detail regarding all aspects of
the proposed action ensures the
Services have the information needed to
conduct an informed analysis of the
effects of all activities included in the
proposed action. Provided the Federal
agency submits the information required
by § 402.14(c), the Services will take
into consideration the effects of the
action as proposed, both beneficial and
adverse.
By describing what is included in the
proposed action, the Federal agency has
made a commitment and retains
independent obligations to insure that
its action is not likely to jeopardize
listed species or destroy or adversely
modify critical habitat. Should new
information arise or our assumptions set
forth in the consultation change during
implementation—for instance, where
the action or elements thereof are not
implemented as proposed—the Federal
agency must continue to ensure
compliance with the Act and has several
options to do so. This may include
reinitiating consultation with the
Service(s) to evaluate the changed
circumstances. If an incidental take
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statement includes reasonable and
prudent measures and terms and
conditions intended to minimize the
impact of incidental take, the Federal
agency must carry out those measures or
risk losing the exemption afforded by
the incidental take statement.
Ultimately, as consulting and action
agencies, the Act’s statutory and
regulatory provisions provide distinct
responsibilities such that there is no
requirement for the Service to
independently evaluate whether the
Federal agency is likely to carry out its
commitments. This is the Services’
longstanding position, as reflected in
other provisions of the regulations (for
instance, those governing development
of Reasonable and Prudent
Alternatives), and is consistent with the
Act. Therefore, we propose revisions to
§ 402.14(g)(8) to clarify there is no
requirement for measures that avoid,
minimize, or offset the adverse effects of
an action that are included in the
proposed action to be accompanied by
‘‘specific and binding plans,’’ ‘‘a clear,
definite commitment of resources’’, or
meet other such criteria.
Biological Opinions
We propose to add new paragraphs
(h)(3) and (h)(4) to the current
§ 402.14(h) to allow the Services to
adopt all or part of a Federal agency’s
initiation package in its biological
opinion. Additionally, we propose to
allow the Services to adopt all or part
of their own analyses and findings that
are required to issue a permit under
section 10(a) of the Act in its biological
opinion.
The Services have more than 30 years
of experience in conducting
consultation pursuant to section 7(a)(2)
of the Act under the existing
regulations. Based upon that experience,
we have determined that the current
regulations would be more efficient and
clear if we were to codify or create
additional optional procedures within
formal consultation (Service adoption of
all or part of a Federal agency’s
initiation package and expedited
consultations) and streamline
duplicative processes (consultation on
permits issued under section 10 of the
Act). We recognize that several factors,
including the scope and complexity of
the proposed action, the magnitude and
extent of the effects that flow from the
proposed action, and the expertise of
various Federal agencies, all warrant
more than the two general types of
consultation provided for in the current
regulations. In addition, the experience
of recent decades has led to significant
improvements in consultation efficiency
and species conservation as a result of
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the effective use of streamlined or
programmatic approaches. We believe
that these alternative consultation
procedures will promote flexibility and
efficiency for the action agencies,
applicants, and the Services, and can be
implemented in compliance with the
Act while not compromising the
conservation of listed species.
We propose that the Service may
adopt all or part of a Federal agency’s
initiation package or the Services’
analyses and findings that are required
to issue a permit under section 10(a) of
the Act in its biological opinion. This
provision would allow the Services to
utilize portions of these documents in
the development of our biological
opinion to improve efficiency in the
consultation process and reduce
duplicative efforts. Adoption or
incorporation by reference is typically
done during consultations, and this
provision codifies that approach.
Further, the provision explicitly
applies this approach to the Service’s
issuance of permits under section 10 of
the Act. The review and analyses
undertaken to develop a finding that
various criteria have been met for
issuing a permit pursuant to section
10(a)(1)(A) or 10(a)(1)(B) contain many
of the elements reviewed and analyzed
in a section 7 consultation. Therefore,
we propose to adopt the analyses and
review that supports issuance of these
permits as part of the biological opinion
required to meet the applicable
provisions of the part 402 consultation
regulations. As a result, the section 7
analysis and document can be
streamlined to just those portions
necessary to present a complete finding
under section 7(a)(2) and 7(b)(3). We
note also that the Service issuing the
permit would have to ensure that its
determination regarding jeopardy and
destruction or adverse modification is
not limited to the species for which the
permit is authorizing take, but that it
covers all listed species and all
designated critical habitat under the
Service’s jurisdiction affected by the
proposed action. In cases where
issuance of a section 10 permit by one
of the Services (e.g., FWS) may affect
listed species or critical habitat under
the jurisdiction of the other Service
(e.g., NMFS), the permitting agency will
still need to consult with the other
Service, as well.
While it is the responsibility of the
Federal agency to develop the initiation
package, we propose a collaborative
process to facilitate the Federal agency’s
development of an initiation package
that could be used as all or part of the
Service’s biological opinion. First, the
Federal agency and the Service must
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mutually agree that the adoption
process is appropriate for the proposed
action. Subsequently, the Services and
the Federal agency may develop
coordination procedures that would
facilitate adoption. This agreement must
be explained in the Federal agency’s
initiation package and acknowledged in
the Services’ biological opinion. The
purpose of the collaboration is to bring
the information and expertise of both
the Federal agency and the Service (and
any applicant) into the resulting
initiation package to facilitate a more
efficient and effective consultation
process. The end result of the adoption
consultation process is expected to be
the adoption of the initiation package
with any necessary supplementary
analyses and incidental take statement
to be added by the Service as the
Secretary’s biological opinion in
fulfillment of section 7(b) of the Act.
Expedited Consultation
We propose to add a new provision
titled ‘‘Expedited consultations’’ at
§ 402.14(l) to offer opportunities to
streamline consultation, particularly for
actions that have minimal adverse
effects or predictable effects based on
previous consultation experience. This
consultation process is proposed to
provide an efficient means to complete
formal consultation on projects ranging
from those that have a minimal impact,
to those projects with a potentially
broad range of effects that are known
and predictable, but that are unlikely to
cause jeopardy or destruction or adverse
modification. The Services have
developed a vast knowledge of projects,
and in the course of doing so, have
concluded that some types of projects
can be consulted on in a more
expeditious manner without
compromising the conservation of listed
species or critical habitat. For example,
a habitat-restoration project that results
in high conservation value for the
species but may have a small amount of
incidental take through construction or
monitoring would likely lend itself to
this type of consultation (for
Streamlined Consultation Guidance for
Restoration and Recovery Projects, see
https://www.fws.gov/endangered/esalibrary/index.html#consultations under
‘‘Policies’’ for guidance documents for
consultations with the Fish and Wildlife
Service).
Two elements are important to the
successful implementation of this form
of consultation. First is the mutual
agreement between the Service and the
Federal agency that this form of
consultation is appropriate for the
proposed action. Informal consultation
has been an available optional process
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for 30 years and is most often utilized
to address proposed actions that are not
likely to adversely affect listed species
or critical habitat. In contrast, expedited
consultations are a new process and
likely involve proposed actions that
would otherwise go through the regular
formal consultation process and require
an incidental take statement. We make
mutual agreement a required first step
in the expedited consultation process to
avoid wasted effort if Federal agencies
propose actions for expedited
consultation that would not be suitable
for expedited analysis by the Service.
The second important element is the
development of a sufficient initiation
package (as described in § 402.14(c) of
the regulations) that provides all the
information needed to allow the Service
to prepare a streamlined consultation
response within mutually agreed-upon
expedited timeframes. We expect that a
combination of one-on-one
collaboration with Federal agency staff
and the availability of guidance and
templates will ensure the most efficient
process for development of initiation
packages and expedited biological
opinions. For a NMFS example of a
similar effort for informal consultations
through the development of guidance,
see https://www.greateratlantic.
fisheries.noaa.gov/protected/section7/
guidance/consultation/index.html#
writing.
In § 402.14, we propose to redesignate
current paragraph (l) as paragraph (m) to
accommodate the addition of the
proposed new paragraph (l).
Section 402.16—Reinitiation of
Consultation
We propose two changes to this
section. First, we propose to remove the
term ‘‘formal’’ from the title and text of
this section to acknowledge that the
requirement to reinitiate consultation
applies to all section 7(a)(2)
consultations. By practice, action
agencies have reinitiated informal
consultations when a trigger for
reinitiation has been met. Courts have
also held that reinitiation is required in
the context of informal consultation. See
Forest Guardians v. Johanns, 450 F.3d
455, 458 (9th Cir. 2006). Second, we
propose to amend this section to
address issues arising under the Ninth
Circuit’s decision in Cottonwood
Environmental Law Center v. U.S. Forest
Service, 789 F.3d 1075 (9th Cir. 2015),
cert. denied, 137 S. Ct. 293 (2016). In
Cottonwood, the court held that the
Forest Service was required to reinitiate
consultation on certain forest
management plans due to the
designation of Canada lynx critical
habitat. The court held that, even if an
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approved land management plan is
considered to be a completed action, the
Forest Service nonetheless was
obligated to reinitiate consultation since
it retained ‘‘discretionary Federal
involvement or control’’ over the plan.
Cottonwood, 789 F.3d at 1084–85.
We propose to make non-substantive
redesignations and then revise § 402.16
by adding a new paragraph (b) to clarify
that the duty to reinitiate does not apply
to an existing programmatic land
management plan prepared pursuant to
the Federal Land Policy Management
Act (FLPMA), 43 U.S.C. 1701 et seq., or
the National Forest Management Act
(NFMA), 16 U.S.C. 1600 et seq. when a
new species is listed or new critical
habitat is designated.
We reaffirm that only affirmative
discretionary actions are subject to
reinitiation under our regulations, and
the mere existence of a programmatic
land management plan is not affirmative
discretionary action. See generally
Southern Utah Wilderness Alliance v.
Norton, 542 U.S. 55 (2004). See also
National Ass’n of Homebuilders v.
Defenders of Wildlife, 551 U.S. 644
(2007). While the Act does not expressly
mandate reinitiation on discretionary
affirmative actions, in 1986 we
determined that the Act’s legislative
history and conservation goals
supported reinitiation if certain triggers
are met. After decades of experience
cooperating with action agencies across
the Federal Government, we have
gained the expertise of when reinitiation
of consultation is most effective to
meeting the overall goals of the Act.
Reinitiating on a purely programmatic
land management plan when new
species are listed or critical habitat
designated does little to further these
goals. Both the Bureau of Land
Management (BLM) and U.S. Forest
Service (USFS) are required to
periodically update their land
management plans, at which time they
would consult on any newly listed
species or designated critical habitat.
BLM is required to periodically evaluate
and revise Resource Management Plans
(see 43 CFR 1610); the interval between
reevaluations should not exceed 5 years
(see BLM Handbook H–1601–1 at p. 34).
USFS is required to revise their land
management plans at least every 15
years (see 36 CFR 219.7). In addition to
being required to periodically revise
their land management plans, both BLM
and USFS are required to consult on any
specific on-the-ground actions that
implement the land management plans
if those actions may affect listed species
or critical habitat. We are thus
exercising our discretion and narrowing
§ 402.16 to exclude two types of plans
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that have no immediate on-the-ground
effects. Requiring reinitiation on these
completed plans based on newly listed
species or critical habitat often results in
impractical and disruptive burdens.
Moreover, reinitiating consultation on
a programmatic land management plan
results in little benefit to the newly
listed species or critical habitat because
the plan’s mere existence does not result
in any immediate effects upon either,
thus rendering any reinitiation under
these conditions inefficient and
ineffective. In contrast, specific on-theground actions that implement the plan
are subject to their own section 7
consultations if those actions may affect
listed species or critical habitat. These
on-the-ground, action-specific
consultations allow us to direct our
limited resources to those actions that
actually cause effects and ensure that
the USFS and the BLM fulfill their
obligations under section 7. Thus, this
new proposed regulation also restates
our position that, while a completed
programmatic land management plan
does not require reinitiation upon the
listing of new species or critical habitat,
any on-the-ground subsequent actions
taken pursuant to the plan must be
subject to a separate section 7
consultation if those actions may affect
the newly listed species or critical
habitat.
Rather than reinitiation of a section
7(a)(2) consultation at the plan level, the
Services recommend these agencies
develop section 7(a)(1) conservation
programs in consultation with the
Services when a new species is listed or
critical habitat designated. This
proactive, conservation planning
process will enable them to better
synchronize their actions and programs
with the conservation and recovery
needs of listed and proposed species.
Such planning can help Federal
agencies develop specific, pre-approved
design criteria to ensure their actions
are consistent with the conservation and
recovery needs of the species.
Additionally, these section 7(a)(1)
programs will facilitate efficient
development of the next programmatic
section 7(a)(2) consultations when the
land management plan is renewed.
In addition to seeking comment on
the proposed revision to 50 CFR 402.16,
we are seeking comments on whether to
exempt other types of programmatic
land or water management plans in
addition to those prepared pursuant to
FLPMA and NFMA from the
requirement to reinitiate consultation
when a new species is listed or critical
habitat designated. We are also seeking
comment on this proposed revision in
light of the recently enacted Wildfire
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Suppression Funding and Forest
Management Activities Act, H.R. 1625,
Division O, which was included in the
Omnibus Appropriations bill for fiscal
year 2018.
Section 402.17—Other Provisions
We propose to add a new § 402.17
titled ‘‘Other provisions.’’ Within this
new section, we propose a new
provision titled ‘‘Activities that are
reasonably certain to occur,’’ in order to
clarify the application of the
‘‘reasonably certain to occur’’ standard
referenced in § 402.02 (defining effects
of the action and cumulative effects) in
two specific contexts. This new
proposed provision applies only to
activities caused by but not included in
the proposed action and activities under
cumulative effects. We propose to
address reasonable certainty in these
two contexts due to the substantial
confusion that has sometimes resulted
from determining when these sorts of
activities should be considered. The
proposed text addresses the relative
level of certainty required and is
intended to avoid inclusion of activities
whose occurrence would be considered
speculative, but also to avoid requiring
an expectation that the activity is
absolutely certain to occur. We also
identify a non-exclusive list of factors
that inform the determination of
whether an activity should be
considered reasonably certain to occur.
For example, one of the factors to
consider is the existence of any relevant
plans (e.g., community plans,
management plans, transportation
plans, etc.). We also specify that this
provision only applies to activities
caused by but not included in the
proposed action and activities under
cumulative effects. Consistent with the
Act, existing regulations, and agency
practice, we do not propose to apply the
reasonable certainty standard to
whether the proposed action itself will
be implemented, but again, only to the
analysis of the effects of the action to
ensure that the effects analysis does not
focus on speculative impacts. This
provision reflects the fundamental
nature of consultation under section
7(a)(2) in which the Services consult on
the action as proposed.
Request for Information
We intend that a final regulation will
consider information and
recommendations from all interested
parties. We therefore solicit comments,
information, and recommendations from
governmental agencies, Native
American tribes, the scientific
community, industry groups,
environmental interest groups, and any
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other interested parties. All comments
and materials received by the date listed
in DATES above will be considered prior
to the approval of a final document.
You may submit your information
concerning this proposed rule by one of
the methods listed in ADDRESSES. If you
submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on http://
www.regulations.gov.
Information and supporting
documentation that we receive in
response to this proposed rule will be
available for you to review at http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Division of Environmental
Review (see FOR FURTHER INFORMATION
CONTACT).
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Required Determinations
Regulatory Planning and Review—
Executive Orders 12866 and 13563
Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB) will
review all significant rules. OIRA has
determined that this rule is significant.
Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements. This proposed rule
is consistent with Executive Order
13563, and in particular with the
requirement of retrospective analysis of
existing rules, designed ‘‘to make the
agency’s regulatory program more
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effective or less burdensome in
achieving the regulatory objectives.’’

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

Executive Order 13771
This proposed rule is expected to be
a deregulatory action under E.O. 13771.

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):
(a) On the basis of information
contained in the Regulatory Flexibility
Act section above, this proposed rule
would not ‘‘significantly or uniquely’’
affect small governments. We have
determined and certify pursuant to the
Unfunded Mandates Reform Act, 2
U.S.C. 1502, that this rule would not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. A Small
Government Agency Plan is not
required. As explained above, small
governments would not be affected
because the proposed rule would not
place additional requirements on any
city, county, or other local
municipalities.
(b) This proposed rule would not
produce a Federal mandate on State,
local, or tribal governments or the
private sector of $100 million or greater
in any year; that is, this proposed rule
is not a ‘‘significant regulatory action’’’
under the Unfunded Mandates Reform
Act. This proposed rule would impose
no additional management or protection
requirements on State, local, or tribal
governments.

Regulatory Flexibility Act
Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996; 5 U.S.C. 601 et seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare, and make available for public
comment, a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency, or his or her designee, certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. SBREFA
amended the Regulatory Flexibility Act
to require Federal agencies to provide a
statement of the factual basis for
certifying that a rule will not have a
significant economic impact on a
substantial number of small entities. We
certify that, if adopted as proposed, this
proposed rule would not have a
significant economic effect on a
substantial number of small entities.
The following discussion explains our
rationale.
This rulemaking revises and clarifies
existing requirements for Federal
agencies under the Endangered Species
Act. Federal agencies are the only
entities that are directly affected by this
rule, and they are not considered to be
small entities under SBA’s size
standards. No other entities are directly
affected by this rule. Moreover, this
proposed rulemaking action is not a
major rule under SBREFA.
This proposed rule, if made final,
would be applied in determining
whether a Federal agency has insured,
in consultation with the Services, that
any action it would authorize, fund, or
carry out is not likely to jeopardize
listed species or result in the
destruction or adverse modification of
critical habitat. This proposed rule is
substantially unlikely to affect our
determinations as to whether or not
proposed actions are likely to jeopardize
listed species or result in the
destruction or adverse modification of
critical habitat. The proposed rule
would serve to provide clarity to the
standards with which we will evaluate
agency actions pursuant to section 7 of
the Endangered Species Act.
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Takings (E.O. 12630)
In accordance with Executive Order
12630, this proposed rule would not
have significant takings implications.
This proposed rule would not pertain to
‘‘taking’’ of private property interests,
nor would it directly affect private
property. A takings implication
assessment is not required because this
proposed rule (1) would not effectively
compel a property owner to suffer a
physical invasion of property and (2)
would not deny all economically
beneficial or productive use of the land
or aquatic resources. This proposed rule
would substantially advance a
legitimate government interest
(conservation and recovery of
endangered species and threatened
species) and would not present a barrier
to all reasonable and expected beneficial
use of private property.
Federalism (E.O. 13132)
In accordance with Executive Order
13132, we have considered whether this
proposed rule would have significant
Federalism effects and have determined
that a federalism summary impact
statement is not required. This proposed
rule pertains only to improving and
clarifying the interagency consultation
processes under the Endangered Species
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Energy Supply, Distribution or Use
(E.O. 13211)

Act and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
Civil Justice Reform (E.O. 12988)
This proposed rule does not unduly
burden the judicial system and meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988. This proposed rule would
clarify the interagency consultation
processes under the Endangered Species
Act.
Government-to-Government
Relationship With Tribes
In accordance with the President’s
memorandum of April 29, 1994,
‘‘Government-to-Government Relations
with Native American Tribal
Governments’’ (59 FR 22951), Executive
Order 13175, and the Department of the
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis.
Paperwork Reduction Act
This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). We may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.
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National Environmental Policy Act
We are analyzing this proposed
regulation in accordance with the
criteria of NEPA, the Department of the
Interior regulations on implementation
of NEPA (43 CFR 46.10–46.450), the
Department of the Interior Manual (516
DM 8), the NOAA Administrative Order
216–6A, and the companion manual,
‘‘Policy and Procedures for Compliance
with the National Environmental Policy
Act and Related Authorities,’’ which
became effective January 13, 2017. We
invite the public to comment on the
extent to which this proposed regulation
may have a significant impact on the
human environment, or fall within one
of the categorical exclusions for actions
that have no individual or cumulative
effect on the quality of the human
environment. We will complete our
analysis, in compliance with NEPA,
before finalizing this regulation.
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Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. The proposed revised
regulations are not expected to affect
energy supplies, distribution, and use.
Therefore, this action is a not a
significant energy action, and no
Statement of Energy Effects is required.
Clarity of the Rule
We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:
(1) Be logically organized;
(2) Use the active voice to address
readers directly;
(3) Use clear language rather than
jargon;
(4) Be divided into short sections and
sentences; and
(5) Use lists and tables wherever
possible.
If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.
References Cited
A complete list of all references cited
in this document is available on the
internet at http://www.regulations.gov
in Docket No. FWS–HQ–ES–2018–0009
or upon request from the U.S. Fish and
Wildlife Service (see FOR FURTHER
INFORMATION CONTACT).
Authors
The primary authors of this proposed
rule are the staff members of the
Ecological Services Program, U.S. Fish
and Wildlife Service, 5275 Leesburg
Pike, Falls Church, VA 22041–3803, and
the National Marine Fisheries Service’s
Endangered Species Division, 1335 EastWest Highway, Silver Spring, MD
20910.
Authority
We issue this proposed rule under the
authority of the Endangered Species
Act, as amended (16 U.S.C. 1531 et
seq.).
List of Subjects in 50 CFR Part 402
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Proposed Regulation Promulgation
Accordingly, we propose to amend
subparts A and B of part 402,
subchapter A of chapter IV, title 50 of
the Code of Federal Regulations, as set
forth below:
PART 402—INTERAGENCY
COOPERATION—ENDANGERED
SPECIES ACT OF 1973, AS AMENDED
1. The authority citation for part 402
continues to read as follows:

■

Authority: 16 U.S.C. 1531 et seq.

2. Amend § 402.02 by revising the
definitions of ‘‘Destruction or adverse
modification,’’ ‘‘Director,’’ and ‘‘Effects
of the action’’ and adding definitions for
‘‘Environmental baseline’’ and
‘‘Programmatic consultation’’ in
alphabetic order to read as follows:

■

§ 402.02

Definitions.

*

*
*
*
*
Destruction or adverse modification
means a direct or indirect alteration that
appreciably diminishes the value of
critical habitat as a whole for the
conservation of a listed species.
Director refers to the Assistant
Administrator for Fisheries for the
National Marine Fisheries Service, or
his or her authorized representative; or
the Director of the U.S. Fish and
Wildlife Service, or his or her
authorized representative.
*
*
*
*
*
Effects of the action are all effects on
the listed species or critical habitat that
are caused by the proposed action,
including the effects of other activities
that are caused by the proposed action.
An effect or activity is caused by the
proposed action if it would not occur
but for the proposed action and it is
reasonably certain to occur. Effects of
the action may occur later in time and
may include effects occurring outside
the immediate area involved in the
action.
Environmental baseline includes the
past and present impacts of all Federal,
State, or private actions and other
human activities in the action area, the
anticipated impacts of all proposed
Federal projects in the action area that
have already undergone formal or early
section 7 consultation, and the impact
of State or private actions which are
contemporaneous with the consultation
in process.
*
*
*
*
*
Programmatic consultation is a
consultation addressing an agency’s
multiple actions on a program, region,
or other basis. Programmatic
consultations allow the Services to
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consult on the effects of programmatic
actions such as:
(1) Multiple similar, frequently
occurring or routine actions expected to
be implemented in particular
geographic areas; and
(2) A proposed program, plan, policy,
or regulation providing a framework for
future proposed actions.
*
*
*
*
*
■ 3. Amend § 402.14 by:
■ a. Revising paragraphs (c), (g)(2),
(g)(4), (g)(8), and (h):
■ b. Redesignating paragraph (l) as
paragraph (m); and
■ c. Adding a new paragraph (l).
The revisions and addition read as
follows:
§ 402.14

Formal consultation.
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*

*
*
*
*
(c) Initiation of formal consultation.
(1) A written request to initiate formal
consultation shall be submitted to the
Director and shall include:
(i) A description of the proposed
action, including any measures
intended to avoid, minimize, or offset
effects of the action. Consistent with the
nature and scope of the proposed action,
the description shall provide sufficient
detail to assess the effects of the action
on listed species and critical habitat,
including:
(A) The purpose of the action;
(B) The duration and timing of the
action;
(C) The location of the action;
(D) The specific components of the
action and how they will be carried out;
(E) Maps, drawings, blueprints, or
similar schematics of the action; and
(F) Any other available information
related to the nature and scope of the
proposed action relevant to its effects on
listed species or designated critical
habitat.
(ii) A map or description of all areas
to be affected directly or indirectly by
the Federal action, and not merely the
immediate area involved in the action
(i.e., the action area as defined at
§ 402.02).
(iii) Information obtained by or in the
possession of the Federal agency and
any applicant on the listed species and
designated critical habitat in the action
area (as required by paragraph (c)(1)(ii)
of this section), including available
information such as the presence,
abundance, density, or periodic
occurrence of listed species and the
condition and location of species’
habitat, including any critical habitat.
(iv) A description of the effects of the
action and an analysis of any
cumulative effects.
(v) A summary of any relevant
information provided by the applicant,
if available.
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(vi) Any other relevant available
information on the effects of the
proposed action on listed species or
designated critical habitat, including
any relevant reports such as
environmental impact statements and
environmental assessments.
(2) A Federal agency may submit
existing documents prepared for the
proposed action such as NEPA analyses
or other reports in substitution for the
initiation package outlined in this
paragraph (c). However, any such
substitution shall be accompanied by a
written summary specifying the location
of the information that satisfies the
elements above in the submitted
document(s).
(3) Formal consultation shall not be
initiated by the Federal agency until any
required biological assessment has been
completed and submitted to the Director
in accordance with § 402.12.
(4) Any request for formal
consultation may encompass, subject to
the approval of the Director, a number
of similar individual actions within a
given geographical area, a programmatic
consultation, or a segment of a
comprehensive plan. This provision
does not relieve the Federal agency of
the requirements for considering the
effects of the action or actions as a
whole.
*
*
*
*
*
(g) * * *
(2) Evaluate the current status and
environmental baseline of the listed
species or critical habitat.
*
*
*
*
*
(4) Add the effects of the action and
cumulative effects to the environmental
baseline and in light of the status of the
species and critical habitat, formulate
the Service’s opinion as to whether the
action is likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical habitat.
*
*
*
*
*
(8) In formulating its biological
opinion, any reasonable and prudent
alternatives, and any reasonable and
prudent measures, the Service will use
the best scientific and commercial data
available and will give appropriate
consideration to any beneficial actions
as proposed or taken by the Federal
agency or applicant, including any
actions taken prior to the initiation of
consultation. Measures included in the
proposed action or a reasonable and
prudent alternative that are intended to
avoid, minimize, or offset the effects of
an action are considered like other
portions of the action and do not require
any additional demonstration of specific
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binding plans or a clear, definite
commitment of resources.
(h) Biological opinions.
(1) The biological opinion shall
include:
(i) A summary of the information on
which the opinion is based;
(ii) A detailed discussion of the effects
of the action on listed species or critical
habitat; and
(iii) The Service’s opinion on whether
the action is:
(A) Likely to jeopardize the continued
existence of a listed species or result in
the destruction or adverse modification
of critical habitat (a ‘‘jeopardy’’
biological opinion); or
(B) Not likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat (a ‘‘no
jeopardy’’ biological opinion).
(2) A ‘‘jeopardy’’ biological opinion
shall include reasonable and prudent
alternatives, if any. If the Service is
unable to develop such alternatives, the
Service will indicate that to the best of
its knowledge there are no reasonable
and prudent alternatives.
(3) The Service may adopt all or part
of:
(i) A Federal agency’s initiation
package; or
(ii) The Service’s analysis required to
issue a permit under section 10(a) of the
Act in its biological opinion.
(4) A Federal agency and the Service
may agree to follow an optional
collaborative process that would further
the ability of the Service to adopt the
information and analysis provided by
the Federal agency during consultation
in the development of the Service’s
biological opinion to improve efficiency
in the consultation process and reduce
duplicative efforts. The Federal agency
and the Service shall consider the
nature, size, and scope of the action or
its anticipated effects on listed species
or critical habitat, and other relevant
factors to determine whether an action
or a class of actions is appropriate for
this process. The Federal agency and the
Service may develop coordination
procedures that would facilitate
adoption. The end result of the adoption
consultation process is expected to be
the adoption of the initiation package
with any necessary supplementary
analyses and incidental take statement
to be added by the Service, if
appropriate, as the Service’s biological
opinion in fulfillment of section 7(b) of
the Act.
*
*
*
*
*
(l) Expedited consultations. Expedited
consultation is an optional formal
consultation process that a Federal
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agency and the Service may enter into
upon mutual agreement. To determine
whether an action or a class of actions
is appropriate for this type of
consultation, the Federal agency and the
Service shall consider the nature, size,
and scope of the action or its anticipated
effects on listed species or critical
habitat and other relevant factors.
Conservation actions whose primary
purpose is to have beneficial effects on
listed species will likely be considered
appropriate for expedited consultation.
(1) Upon agreement to use this
expedited consultation process, the
Federal agency and the Service shall
establish the expedited timelines for the
completion of this consultation process.
(2) Federal agency responsibilities: To
request initiation of expedited
consultation, the Federal agency shall
provide all the information required to
initiate consultation under paragraph (c)
of this section. To maximize efficiency
and ensure that it develops the
appropriate level of information, the
Federal agency is encouraged to develop
its initiation package in coordination
with the Service.
(3) Service responsibilities: In
addition to the Service’s responsibilities
under the provisions of this section, the
Service will:
(i) Provide relevant species
information to the Federal agency and
guidance to assist the Federal agency in
completing its effects analysis in the
initiation package; and
(ii) Conclude the consultation and
issue a biological opinion within the
agreed-upon timeframes.
*
*
*
*
*
■ 4. Amend § 402.16 by:
■ a. Revising the section heading;
■ b. Redesignating paragraphs (a)
through (d) as paragraphs (a)(1) through
(a)(4);
■ c. Designating the introductory text as
paragraph (a) and revising the newly
designated paragraph (a); and
■ d. Adding a new paragraph (b).
The revisions and addition read as
follows:
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§ 402.16

provided that any authorized actions
that may affect the newly listed species
or designated critical habitat will be
addressed through a separate actionspecific consultation.
■ 5. Add § 402.17 to read as follows:
§ 402.17

Other provisions.

(a) Activities that are reasonably
certain to occur. To be considered
reasonably certain to occur, the activity
cannot be speculative but does not need
to be guaranteed. Factors to consider
include, but are not limited to:
(1) Past relevant experiences;
(2) Any existing relevant plans; and
(3) Any remaining economic,
administrative, and legal requirements
necessary for the activity to go forward.
(b) The provisions in paragraph (a) of
this section apply only to activities
caused by but not included in the
proposed action and activities
considered under cumulative effects.
§ 402.40

[Amended]

6. In § 402.40, amend paragraph (b) by
removing ‘‘§ 402.14(c)(1)–(6)’’ and in its
place adding ‘‘§ 402.14(c)’’.

■

Dated: July 18, 2018.
Ryan K. Zinke,
Secretary, Department of the Interior.
Dated: July 16, 2018.
Wilbur Ross,
Secretary, Department of Commerce.
[FR Doc. 2018–15812 Filed 7–24–18; 8:45 am]
BILLING CODE 3510–22–P; 4333–15–P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration
50 CFR Part 424
[Docket No. FWS–HQ–ES–2018–0006;
Docket No. 180202112–8112–01;
4500030113]
RIN 1018–BC88; 0648–BH42

Reinitiation of consultation.

(a) Reinitiation of consultation is
required and shall be requested by the
Federal agency or by the Service, where
discretionary Federal involvement or
control over the action has been
retained or is authorized by law and:
*
*
*
*
*
(b) An agency shall not be required to
reinitiate consultation after the approval
of a land management plan prepared
pursuant to 43 U.S.C. 1712 or 16 U.S.C.
1604 upon listing of a new species or
designation of new critical habitat,
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Endangered and Threatened Wildlife
and Plants; Revision of the
Regulations for Listing Species and
Designating Critical Habitat
U.S. Fish and Wildlife
Service, Interior; National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration,
Commerce.
ACTION: Proposed rule.
AGENCIES:

We, the U.S. Fish and
Wildlife Service (FWS) and the National
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Marine Fisheries Service (NMFS)
(collectively referred to as the
‘‘Services’’ or ‘‘we’’), propose to revise
portions of our regulations that
implement section 4 of the Endangered
Species Act of 1973, as amended (Act).
The proposed revisions to the
regulations clarify, interpret, and
implement portions of the Act
concerning the procedures and criteria
used for listing or removing species
from the Lists of Endangered and
Threatened Wildlife and Plants and
designating critical habitat. We also
propose to make multiple technical
revisions to update existing sections or
to refer appropriately to other sections.
DATES: We will accept comments from
all interested parties until September
24, 2018. Please note that if you are
using the Federal eRulemaking Portal
(see ADDRESSES below), the deadline for
submitting an electronic comment is
11:59 p.m. Eastern Standard Time on
this date.
ADDRESSES: You may submit comments
by one of the following methods:
(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS–HQ–ES–2018–0006, which
is the docket number for this
rulemaking. Then, in the Search panel
on the left side of the screen, under the
Document Type heading, click on the
Proposed Rules link to locate this
document. You may submit a comment
by clicking on ‘‘Comment Now!’’
(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS–HQ–ES–2018–
0006; U.S. Fish & Wildlife Service, MS:
BPHC, 5275 Leesburg Pike, Falls
Church, VA 22041–3803 or National
Marine Fisheries Service, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910.
We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments below for more information).
FOR FURTHER INFORMATION CONTACT:
Bridget Fahey, U.S. Fish and Wildlife
Service, Division of Conservation and
Classification, 5275 Leesburg Pike, Falls
Church, VA 22041–3803, telephone
703/358–2171; or Samuel D. Rauch, III,
National Marine Fisheries Service,
Office of Protected Resources, 1315
East-West Highway, Silver Spring, MD
20910, telephone 301/427–8403. If you
use a telecommunications device for the
deaf (TDD), call the Federal Information
Relay Service (FIRS) at 800/877–8339.
SUPPLEMENTARY INFORMATION:
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STATE OF CALIFORNIA

FISH AND GAME COMMISSION
MEMORANDUM

DATE:
TO:
FROM:

SUBJECT:

August 14, 2018
Commissioners
Valerie Termini, Executive Director
Mike Yaun, Legal Counsel
Ari Cornman, Wildlife Advisor
Key themes regarding federal Endangered Species Act (ESA) July 2018
regulatory proposals
This memo highlights areas of concern regarding three proposed changes to
regulations implementing the federal Endangered Species Act (ESA), as noticed
by the U.S. Fish and Wildlife Service (FWS) and the National Marine Fisheries
Service (NMFS) on July 25, 2018. Staff’s summary does not necessarily identify
all elements of the proposals that are concerning, nor does it raise all concerns
that are associated with any of the particular regulation proposals.
1. Threatened Species Protections through Implementing Section 4(d) of
the ESA
Background: The ESA allows FWS and NMFS to determine the level of
protection for threatened species. Currently FWS imposes a blanket
prohibition against take of any threatened species with some tailored,
species-specific protections.
Proposed Change: FWS proposes to remove the blanket prohibition against
take of any threatened species that would be listed by FWS in the future.
FWS would need to determine what, if any, protections are needed for the
newly listed species and write a specific rule prohibiting take for every future
listing.
Concerns: The proposed regulation would place additional workload on
FWS, which already struggles to complete listing determinations timely.
Without the current blanket protection for threatened species, FWS would
likely either not adopt species-specific protections or would at least delay the
adoption of such regulations. If species-specific rules are not crafted
concurrent with listing, landowners may destroy a listed species and its
habitat in anticipation of take prohibitions in the future. FWS workload will
increase substantially, and it will likely not be able to take on the burden of so
many additional regulations. If FWS commits to concurrently adopting
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species-specific protections for each threatened species listed, this would delay species
listings. Under the current regulatory structure, FWS could adopt species-specific
protections at any time during or after listing of a threatened species and the notice
does not explain why the proposed revision provides any benefit.
2. Interagency Cooperation under Section 7 of the ESA
Background: Section 7 of the ESA requires federal agencies to ensure that any
actions authorized, funded, or carried out by those agencies are not likely to
jeopardize listed species, and requires those agencies to consult with FWS and
NMFS to fulfill that responsibility. Title 50, part 402, of the Code of Federal
Regulations establishes the procedure for interagency consultation under the ESA.
Proposed Change: FWS and NMFS propose numerous revisions to the regulations
concerning consultation. The proposals include adding the phrase “as a whole” to
the definition of “destruction or adverse modification” of critical habitat.
Concerns: FWS and NMFS would no longer analyze effects to subsets of critical
habitat (such as recovery units, populations, ecological regions, or geographic areas
within the designation), and destruction or adverse modification would only trigger if
impacts are significant to the entirety of critical habitat. The cumulative impacts of
many smaller actions may degrade the functionality of critical habitat.
3. Listing, Delisting and Critical Habitat
Background: The ESA obligates FWS and NMFS to list and delist endangered and
threatened species and to designate critical habitat for those listed species. FWS
and NMFS have joint regulations in Title 50, Part 424, of the Code of Federal
Regulations outlining the process for fulfilling those responsibilities.
Proposed Change: FWS and NMFS propose to be allowed to present the
projected economic impacts of a species listing when making any future listing
decision.
Concerns: The economic information will not (and cannot, under current statute) be
used as criteria for listing; FWS and NMFS acknowledge this in the notice. However,
production of the information will delay listings in a time-consuming analysis that
possesses no decision-making value. Listings could be subject to litigation on the
basis of economic analyses which did not factor into the decision itself.
Proposed Change: FWS and NMFS propose to add a definition of “foreseeable
future”, which is a term used in the definition of “threatened species” in the ESA.
Concerns: The proposed definition requires that the analysis of future scenarios
under which species could become extinct be “probable” rather than simply
foreseeable, raising the bar for listing. The language may be used to preclude
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climate change, development, or other processes with degrees of uncertainty from
being considered as threats to species. The definition would likely reduce the
number of species listed as threatened and reduce the separation between the
categories of endangered and threatened.
In conclusion, the ESA provides protections for threatened and endangered species, but
the level and degree of protection given to each species depend on how the ESA is
interpreted and applied through its regulations. The abovementioned items are meant to
begin a conversation to help inform comment letters to NMFS and FWS regarding the
proposed changes. As the Commission is the entity which lists species under the
California Endangered Species Act, the Commission is uniquely situated to highlight
areas of concern on these proposed regulations which may impact the Commission’s
ability to, on behalf of the public, ensure that California has long-term sustainable fish
and wildlife resources.

